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QUESTIONS PRESENTED

1. Whet her respondent Newdow has standing to chall enge as
unconstitutional a public school district policy that requires
teachers to lead willing students in reciting the Pledge of
Al | egi ance.

2. Whet her a public school district policy that requires
teachers to lead willing students in reciting the Pledge of
Al'l egi ance, which includes the words “under God,” violates the
Est abl i shnment Cl ause of the First Anendnent, as applicabl e through

t he Fourteenth Anendnent.
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OPINIONS BELOW
The anended opi nion of the court of appeals on rehearing (Pet.
App. 1-24), and the opinions concurring in and dissenting fromthe
deni al of rehearing en banc (Pet. App. 57-86), are reported at 328
F.3d 466. The original opinion of the court of appeals (Pet. App.
25-56) is reported at 292 F.3d 597, and the court’s opinion on
standing (Pet. App. 87-96) is reported at 313 F.3d 500. The order
of the district court (Pet. App. 97), adopting the findings and
recommendati on of the nmagistrate judge that the case be dism ssed
(J.A 78-80), is unreported.
JURISDICTION
The court of appeals entered its original judgnment on June 26,
2002. The court issued an anmended opi ni on on rehearing on February

28, 2003. The petition for a wit of certiorari was filed on April
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30, 2003. This Court has jurisdiction pursuant to 28 U S. C
1254(1) .1

CONSTITUTIONAL, STATUTORY, AND POLICY PROVISIONS INVOLVED

The rel evant constitutional, statutory, and policy provisions
are reproduced in Appendix A infra.

STATEMENT

1. a. 1In 1942, as part of an overall effort to “codify and
enphasi ze the existing rules and custons pertaining to the display
and use of the flag of the United States of Anerica,” Congress
enacted a pledge of allegiance to the United States fl ag. H R
Rep. No. 2047, 77th Cong., 2d Sess. 1 (1942); S. Rep. No. 1477,
77th Cong., 2d Sess. 1 (1942). It read: “I pledge allegiance to
the flag of the United States of Anerica and to the Republic for
which it stands, one Nation indivisible, with |iberty and justice

for all.” Act of June 22, 1942, ch. 435, §8 7, 56 Stat. 380.°2

! As a party-defendant below, the United States is a
respondent supporting petitioners before this Court. As expl ai ned
in the United States’ petition for a wit of certiorari (02-1574
Pet. 2 & nn. 1-2), no apparent jurisdictional basis exists for
respondent Newdow s suit against the United States. This Court’s
jurisdiction is not affected, however, because the governnent is
exercising its statutory right to intervene to defend the
constitutionality of the Pledge of Allegiance. See 28 U S . C
2403(a) . Moreover, this Court invited the Solicitor Ceneral to
file a brief on behalf of the United States.

2 The United States was the first country to have a Pl edge of
Al'l egiance to its national flag. S. CGuenter, The Anerican Fl ag,
1777-1924 22 (1990). The text of the Pledge originated as part of
a nationw de cel ebration of the quadricentenni al of Col unbus Day on
Oct ober 19, 1892. J. Baer, The Pl edge of Allegiance: A Centennial
Hi story, 1892-1992 at 1 (1992). The |largest weekly national
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Twel ve years | ater, Congress anended the Pl edge of All egi ance
by adding the words "under God" after the word "Nation." Act of
June 14, 1954, ch. 297, §8 7, 68 Stat. 249. Accordingly, the Pl edge
of Allegiance now reads: "I pledge allegiance to the Flag of the
United States of Anerica, and to the Republic for which it stands,
one Nation under God, indivisible, with liberty and justice for
all." 4 US. C 4. Both the Senate and House Reports expressed the
view that, under this Court’s precedent, the anendnent “is not an
act establishing a religion or one interfering with the ‘free
exercise’ of religion.” H R Rep. No. 1693, 83d Cong., 2d Sess. 3

(1954) (citing Zorach v. dauson, 343 U. S. 306 (1952)); see S. Rep.

No. 1287, 83d Cong., 2d Sess. 2 (1954).

Fol | ow ng t he deci si on bel ow, Congress passed | egi sl ati on t hat
(i) made extensive findings about the historic role of religionin
the political devel opnent of the Nation, (ii) reaffirmed the text
of the Pledge as it has “appeared * * * for decades”, and (iii)
repeat ed Congress’s judgnment that the legislationis constitutional
both facially and as applied by school districts whose teachers
lead willing students in its recitation. Act of Nov. 13, 2002,

Pub. L. No. 107-293, 8§ 1-2, 116 Stat. 2057, 2060.°

magazi ne of the tine, The Youth's Conpanion, proposed a pledge to

be recited by school children, which read: *“I pledge allegiance to
my Flag and the Republic for which it stands: one Nation
indivisible, with Liberty and Justice for all.” [d. at 1, 3.

3 Two States (Louisiana and M ssissippi) also have flag
pl edges t hat refer to God. See
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b. California law requires that each public elenmentary
school in the State “conduct[] * * * appropriate patriotic
exerci ses” at the beginning of the school day, and that “[t]he
gi ving of the Pl edge of Allegiance to the Flag of the United States
of America shall satisfy the requirenents of this section.” Cal.
Educ. Code § 52720 (West 1976). To satisfy that requirenent,
petitioners adopted a policy that requires “[e]ach elenentary
school class [to] recite the pledge of allegiance to the flag once
each day.” Pet. App. 3. No childis conpelled tojoininreciting
the Pledge. I1d. at 4.

2. Respondent M chael Newdow (Newdow) is the non-custodi al
father of a child who is enrolled in a public elenmentary schoo
within the jurisdiction of petitioner Elk Gove Unified School
District. Pet. App. 2-3, 88-89, 94. The child s teacher |eads
willing students in reciting the Pledge of Allegiance daily. Id.
at 3-4 &n.2. The child s nother, who was never married to Newdow,
has “sole legal custody as to the rights and responsibilities to
make decisions relating to the health, education and welfare of”
the child. 1d. at 89. Newdow retains limted visitation rights,
a right of access to the child s school and nedical records, and
the right to “consult” on “substantial” decisions pertainingto the

child s *“educational needs,” but if the parents disagree, the

<http://www. crwflags.com/ fotw/ flags/us-1la.html>;
<http://ww. crwifl ags. coml fotw/ fl ags/ us-ns. ht m >.
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child s nother “may exercise |legal control of” the child as | ong as
it “is not specifically prohibited or inconsistent with the
physi cal custody order.” 1bid.*

In March 2000, Newdow filed suit, on behalf of hinmself and as
next friend of his child, against the United States Congress, the
United States of Anmerica, the President of the United States, the
State of California, and two California school districts and their
superintendents, seeking a declaration that the 1954 stat ute addi ng
the words “under God” to the Pledge of Allegiance is “facially
unconstitutional” under the Establishnment and Free Exerci se C auses
of the First Amendnent, and requesting injunctive relief. J.A 25-
26, 30, 69-70; Pet. App. 5-6. Newdow asserts that recitation of
the Pledge in the child s school *“results in the daily
i ndoctrination” of his child “with religious dogma,” J. A 47, which
“infringe[s]” wupon Newdow s asserted *“unrestricted right to
I ncul cate in his daughter -- free fromgovernnmental interference --
the atheistic beliefs he finds persuasive,” J.A 48. The district

court dism ssed the conplaint for failure to state a claim relying

4 At a hearing on Septenber 11, 2003, the state court judge
expanded Newdow s visitation time with the child and denom nat ed
the new arrangenent “joint legal custody.” J. A 127. However
according to the transcript, the nother of the child still retains
final control over and final say in decisions concerning the
child s education, religious upbringing, and participation in
litigation. [Ibid.; J.A 128 (“She nakes the final decisions if the
two of you disagree.”); cf. J.A 121 (“1I’mnot going to grant 50/50
which is, | know, Dr. Newdow, what you wanted.”). No order
formalizing the results of the hearing has been entered yet.
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on nunerous deci sions of this Court expressly addressing the Pl edge
and describing it as consistent with the Establishnment C ause.
Pet. App. 97; J.A 709.

3. A divi ded panel of the Ninth Circuit affirmed in part and
reversed in part. Pet. App. 25-56. The court first held that
Newdow has standing to challenge petitioners’ policy of reciting
the Pledge “because his daughter is currently enrolled in
el ementary school” in Elk Gove. 1bid.® The majority then rul ed
that the addition of the phrase “under God” to the Pledge of
Al | egi ance violates the Establishnment C ause. Pet. App. 36-49
The majority determ ned that the “sol e purpose” of the 1954 Act was
to “advance religion,” and characterized the Pledge as “a
profession of a religious belief, nanely, a belief in nonotheism?”
which “inperm ssibly takes a position with respect to the purely
religious question of the existence and identity of God.” 1d. at

40-41, 45-46. The mpjority then concluded that “the nmere fact that

a pupil is required to listen every day to the statenent ‘one
nati on under God’ has a coercive effect.” |1d. at 44.

Judge Fernandez dissented. Pet. App. 51-56. In his view,
phrases like ““In God W Trust,’ or ‘under God’ have no tendency to

establish a religion in this country or to suppress anyone’s

> The court affirmed the district court’s dismssal of the
President, Congress, the Sacranmento City Unified School District,
and its superintendent fromthe lawsuit. Pet. App. 29-32; id. at
51 (Fernandez, J., concurring and dissenting).
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exerci se, or non-exercise, of religion, except in the fevered eye
of persons who nost fervently would like to drive all tincture of
religion out of the public life of our polity.” [1d. at 53-54.

4. Wil e the case was pending on rehearing, the nother of
Newdow s child notified the court that Newdow | acked | egal custody
of the child and legal control over the child s educational and
religious upbringing. She further advised that, as the parent with
| egal custody and control of the daughter, she “wi sh[es] for her to
be able to recite the Pledge at school exactly as it stands.”
Banning C.A. Mdit. to Intervene 10.

The court of appeals then issued a separate decision
reaffirm ng that Newdow has standing to prosecute his challenge to
the Pledge. Pet. App. 87-96. The court concluded that Newdow no
| onger could prosecute the action on behalf of his child, id. at
94-95, nor could he “disrupt [the nother’s] choice of schools for
their daughter,” id. at 94. The court concluded, however, that
Newdow continues to have standing in his own right to challenge
“unconstitutional governnent action affecting his child.” 1d. at
90. The court reasoned that, because non-custodi al parents have a
right to “expose” their children to their beliefs and val ues, id.
at 93, Newdow was i njured because state | aw “surely does not perm:t

official state indoctrination of an i npressionable child on a daily



8

basis with an official view of religion contrary to the express
wi shes of either a custodial or noncustodial parent.” 1d. at 94.°

5. a. The court issued an anmended opi nion on rehearing, Pet.
App. 1-24, in which the court limted its Establishnment C ause
hol ding to petitioners’ policy of leading willing students in the
recitation of the Pledge. 1d. at 13-14, 18. The court repeated
its view that the reference to God in the Pledge “is a profession
of areligious belief, nanely, a belief in nonotheism” id. at 11-
12, and ruled that its daily recitation in school classroons has a
“coercive effect” because it “places students in the untenable
position of choosing between participating in an exercise wth
religious content or protesting.” 1d. at 13. The court stressed
its viewthat the Pledge “is a performative statenent.” 1d. at 16.

Judge Fernandez agai n di ssented, Pet. App. 18-24, noting that,
al though the majority “now formally limts itself to holding that
it is unconstitutional to recite the Pledge in public classroons,
its nessage that sonmething is constitutionally infirm about the
Pl edge itself abides and renains a clear and present danger to al
simlar public expressions of reverence,” id. at 19 n.1

b. Judge O Scannl ain, joined by Judges Kleinfeld, Gould,

Tal Il man, Rawl inson, and difton, filed a | engthy dissent fromthe

6 Judge Fernandez concurred in the judgnment on standing, but
not inthe mpjority’s “allusions to the nerits of the controversy.”
J. A 148.
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court of appeals’ denial of rehearing en banc. Pet. App. 65-86.
He described the panel opinion as

Wrong, very wong -- wong because reciting the Pl edge of

Allegiance is sinply not “a religious act” as the two-

judge mpjority asserts, wong as a matter of Suprene

Court precedent properly understood, wong because it set

up a direct conflict wwth the | aw of another circuit, and

wong as a natter of comon sense.
Id. at 66 (footnote omtted).

SUMMARY OF ARGUMENT

I. Respondent Newdow | acks st andi ng to chal | enge
petitioners’ policy concerning recitation of the Pledge of
Al | egi ance because he l|lacks the legal authority to direct and
control his child s educational and religious upbringing. Wile
state law affords hima right to expose his daughter to his own
at hei stic views, he does not have a correspondi ng right to excl ude
ot her influences -- especially those that the nother has chosen for
the child. Hi s asserted interest in not having his viewpoint
countered by governnental speech with which he disagrees is too
generalized an interest to support standing. Finally, Newdow s
constitutional challenge is, inits practical effect, a collateral
attack on ongoing state custody proceedings. That proceedi ng
provi des an adequate forum for Newdow to press any argunent that
his or the child s interests are being harned. Federal court
litigation should not becone a vehicle for obtaining a neasure of

| egal control over the child s upbringing that the state court has

deni ed him
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II. Two decisions of this Court have said wthout
qualification that the Pledge of Allegiance is constitutional.
Nuner ous ot her opinions, joined in by nine Justices of this Court,
have i kew se expressly addr essed and affirmed t he
constitutionality of the Pl edge of Allegiance withits reference to
God. No Justice has expressed the view that the Pl edge viol ates
the Establishnent C ause. Those consistent and oft-repeated
statenments stand as a fixed |l odestar in this Court’s Establishment
Cl ause jurisprudence, demarcating a constitutional baseline that
has i nformed and directed the resol ution of a nunber of the Court’s
Establ i shnment C ause cases. Whatever el se the Establishnent C ause
may prohibit, this Court’s precedents nmake clear that it does not
forbid the governnent fromofficially acknow edging the religi ous
heritage, foundation, and character of this Nation. That is
preci sely what the Pl edge of Allegiance does.

That concl usi on does not change when the Pledge is said by
willing students in a public el enentary school classroom Reciting
the Pledge of Allegiance is a patriotic exercise, not a religious
testi nmoni al . The reference to God perm ssibly acknow edges the
role that faith in God has played in the formation, politica
foundati on, and continui ng devel opnment of this Country. Children
may be taught about that heritage in their Hi story classes;

acknow edging the same in the Pledge is equally perm ssible.
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ARGUMENT

I. RESPONDENT NEWDOW LACKS STANDING BECAUSE HE
HAS NO LEGALLY PROTECTED INTEREST IN
PREVENTING HIS CHILD’S EXPOSURE TO THE PLEDGE

Article I'll of the Constitution confines the judicial power to
the resolution of actual “Cases” and “Controversies,” U S. Const.
art. Ill, 8 2, and one “essential and unchangi ng” conmponent of the
case-or-controversy requirenent is the rule that a plaintiff
i nvoking the jurisdiction of the federal courts nust have standi ng.

Lujan v. Defenders of WIldlife, 504 U S. 555, 560 (1992). Because

standing goes to the power of the Court to adjudicate a case,
resolution of the standi ng question is necessarily antecedent to

any decision on the nerits. Steel Co. v. Citizens for a Better

Env't, 523 U. S. 83, 94 (1998).

The “irreduci bl e constitutional m ni mumof standing” requires
that the plaintiff (1) “have suffered an "injury in fact'” in the
form of the “invasion of a legally protected interest,” that is
both “concrete and particularized” and “actual or inmm nent, not
conjectural or hypothetical”; (2) identify a “causal connection
between the injury and the conduct” of which he conplains, such
that the alleged injury is “fairly . . . tracelable] to the
chal | enged action of the defendant, and not . . . th[e] result [of]
t he i ndependent action of sone third party not before the court”;
and (3) showthat it is “likely, as opposed to nerely specul ative,

that the injury will be redressed by a favorabl e decision.” Lujan,
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504 U.S. at 560-561 (internal quotation marks and citation
omtted); see McConnell v. FEC, No. 02-1674, 2003 W. 22900467, at
*68 (Dec. 10, 2003). Standing nust exist at every stage of the

litigation, Arizonans for Official English v. Arizona, 520 U S. 43,

67 (1997), and the party invoking the jurisdiction of the federal
courts bears the burden of establishing standing, Lujan, 504 U S.
at 561. Newdow has a “substantially nore difficult” burden because
he chal |l enges not petitioners’ regulation of his own activities,

but the “allegedly unlawful regulation * * * of soneone else” --

his child. 1d. at 562.

Newdow has not net that burden. He has no legally protected
i nterest that has been i nvaded by petitioners’ Pledge of All egi ance
policy. Furthernore, both the cause of the alleged harm and the
ability of the court to redress it depend upon, “the unfettered
choi ces nade by [an] independent actor[]” -- the child s nother --
who is “not before the court[] and whose exercise of broad and
| egitimate di scretion the court[] cannot presune either to control

or to predict.” Lujan, 504 U S at 562 (quoting ASARCO Inc. v.

Kadi sh, 490 U.S. 605, 615 (1989) (opinion of Kennedy, J.)).
Finally, the lower <courts lacked jurisdiction because this
litigation is, at its core, a collateral attack on orders entered
by the state court in the ongoing child custody dispute between

Newdow and the child s nother
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A. Newdow Has Not Suffered The Invasion Of Any
Legally Protected Interest

Newdow has not suffered an “injury in fact” because the School
District’s policy does not trench upon any “legally protected
interest” that he has concerning the education of his child.
McConnel I, 2003 W. 22900467, at *68; Lujan, 504 U S. at 560; see

Vall ey Forge Christian Coll. v. Anericans United for Separation of

Church & State, Inc., 454 U S. 464, 474 (1982) (legal clai mnust be

presented by a party “‘whose interests entitle himto raise it’”).
1. A nunber of this Court’s Establishment C ause cases have
i nvol ved | awsuits by parents challenging practices or policies in

the public schools that their children attend. See, e.qg., Santa Fe

| ndep. Sch. Dist. v. Doe, 530 U.S. 290 (2000); Lee v. Wisman, 505

U S. 577 (1992); Zorach v. dauson, 343 U. S. 306 (1952). 1In all of

t hose cases, however, it was undisputed that the parents had the
legal right to sue as next friend to vindicate their children' s
interests and to protect the parents’ own constitutional right to
direct and control the religious and educational upbringing of

their children. See Pierce v. Society of Sisters, 268 U S. 510,

534-535 (1925).

Newdow has neither right. Under California law, which is
controlling on this fundanental question of state | aw, see Boggs v.
Boggs, 520 U.S. 833, 848 (1997), the prerogative of suing to
enforce the child s rights rests exclusively with the nother

because, in this case, she has the legal authority to nmake fi nal
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and bi ndi ng deci si ons concerning the child s “health, education and
wel fare.” Pet. App. 89; see id. at 94-95.°
Nor does Newdow enj oy any right to direct the education of his
daught er. Under California law, the parent with |egal custody
alone “direct[s] [the child s] activities and nake[s] decisions
regarding [the child s] * * * education * * * and religion.” Burge

v. Gty & County of San Francisco, 262 P.2d 6, 12 (Cal. 1953); see

Pet. App. 94 (“Newdow cannot disrupt Banning’s choice of schools
for their daughter.”). In this case, the nother has selected Elk
Grove School District as “the environnent in which [she] as [the
child s] sole |egal custodian wi sh[es] to have her educated,” and
she specifically endorses petitioners’ policy under which her child
may daily “recite the Pledge of Allegiance as it currently stands,
i ncluding the portion stating that we are ‘one Nation under God.’”
Banning Decl. 5. The nother’'s legal control specifically
enconpasses the right to decide, over the non-custodial parent’s
obj ections, whether the child should salute the flag of the United
States. See Cory v. Cory, 161 P.2d 385, 388-393 (custodial parent

may teach children not to salute the flag), vacated on other

7 See Cal. Famly Code 8§ 3006 (West 1994) (“sole |ega
custody” neans “that one parent shall have the right and the
responsibility to nake the decisions relating to the health,
education, and welfare of a child”); Burge v. Gty & County of San
Franci sco, 262 P.2d 6, 12 (Cal. 1953) (status as custodi al parent
“enbrace[s] the sumof parental rights with respect to the rearing
of achild, including its care” and “the right * * * to direct his
activities and nmake decisions regarding his care and control”).




15
grounds, 162 P.2d 497 (Cal. . App. 1945); see Bond v. Bond, 109

S.E.2d 16, 25-27 (W Va. 1959) (simlar).?

Wth respect to the child s religious upbringing, the nother
has chosen to raise the child as a “Christian who regularly attends
church, and * * * believes in Cod.” Banning Decl. 2.° Under

California |law, noreover, the nother would be free to place the

8 See Taylor v. Vernmont Dep’'t of Educ., 313 F.3d 768, 781-
782, 792 (2d Cir. 2002) (non-custodial parent |acks standing to
chal l enge an educational assessnment of her child under federa
| aw); Mushero v. lves, 949 F.2d 513, 521 (1st Cir. 1991) (non-
custodi al parent did not have standing to challenge child support

paynents law); MIls v. Phillips, 407 So.2d 302, 303-304 (Fla. C
App. 1981) (non-custodial parent |acks standing to challenge a
school’s decision to suspend his child). The court of appeals

relied (Pet. App. 90-92) on the Seventh Circuit’s decision in Navin
v. Park Ridge School District, 270 F.3d 1147 (2001) (per curiam

which held that a non-custodial father mght be able to sue to
enforce his son’s rights under the Individuals with Disabilities
Education Act, 20 U S.C 1415. But in that case, the father
retai ned, under the divorce decree, a legal interest in ensuring

the quality of his child s education. Id. at 1149. The court
stressed, noreover, that the father could not use federal law “to
upset choices conmitted to [the nother] by the state court.” |d.
at 1150.

® See Lerner v. Superior Court, 242 P.2d 321, 323 (Cal. 1952)
(“The essence of custody is the conpanionship of the child and the
right to make decisions regarding his * * * religion.”); Quiner v.
Quiner, 59 Cal. Rptr. 503, 513 (C. App. 1967) (“[T]he parent
havi ng the custody of a child has the right to bring up the child
inthe religion of such parent.”). Indeed, a non-custodial parent
cannot force a custodial parent to raise the children in a certain
religion even when the parents had a preexisting agreenent to do
So. See, e.0., Inre Marriage of Weiss, 49 Cal. Rptr. 2d 339, 342-
343 (Cal. Ct. App.), cert. denied, 519 U S. 1007 (1996); see also
Fi sher v. FEisher, 324 NNW2d 582 (Mch. C. App. 1982); Boerger V.
Boerger, 97 A 2d 419 (N.J. Super. C. 1953).
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child in a pervasively religious private school in which daily
prayer is an integral aspect of the educational environnent.?®

2. Notwi thstanding the clarity of that state law, which
| eaves Newdow no “legally cognizable right,” MConnell, 2003 W
22900467, at *70, affected by petitioners’ policy, the court of
appeal s discerned three potential sources of injury to Newdow s
| egal interests. But none of them is sufficient to confer
standing. First, the court of appeals noted (Pet. App. 93) that
Newdow retains the right to “consult” wth the nother on
educational decisions and to “inspect” the child s educational
records. That is true, but irrelevant. Petitioners’ policy
concerning recitation of the Pledge in school classroons does not
i mplicate either of those rights.

Second, the court of appeals relied heavily upon Newdow s
residual right, under California law, to “expose” his child to his
views. Pet. App. 93a. But, again, petitioners’ policy does not
prevent or preclude Newdow from exposing his child to his

particul ar vi ewpoints. The court of appeal s was able to di scern an

10 As the father of a child born out of wedl ock, Newdow has
no common-law right, beyond the rights afforded him under state
law, to direct his child s upbringing. See Mchael H v. Gerald
D., 491 U. S 110, 122-127 (1989). The common |aw vested no
specific rights in the father of a non-marital child. See, e.q.,
M G ossberg, Governing the Hearth 197, 207 (1985) (English |aw
recogni zed “[mothers’ custodial rights over their illegitimte
children”); J. Hamawi, Famly Law 288-289 (1953) (at common | aw,
parental rights over a non-marital child were “concentrated in its
not her”) .
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injury to Newdow s |l egal interests only by transnogrifyi ng Newdow s
limted right to expose his child to his views into a right to
excl ude other viewpoints, including those specifically chosen by
the parent with controlling | egal custody. [d. at 94. But Newdow
has no such right of exclusion. The court of appeals cited no
state law authority for such a right. The court sinply reasoned
that it nust “surely” (ibid.”) follow fromthe right of exposure.
But it surely does not: any such right of exclusion is flatly
i nconsi stent with the custody determ nation. The very essence of
the nmother’s legal custody is the right to expose the child to
pedagogi cal practices or viewpoints with which the non-custodi al
parent disagrees. See id. at 89 (when “nutual agreenment is not
reached,” the nother “may exercise |legal control of [the child]”).

I ndeed, the Ninth Grcuit vested Newdoww th rights that even
a custodial parent does not enjoy. Public schools routinely
I nstruct students about evolution, war, racial integration, gender
equality, and other matters with whi ch sone parents may di sagree on
religious, political, or noral grounds, and t hus school s nay convey
indirectly to children that the parent’s views “are those of an
outsider,” Pet. App. 95. Wat the Constitution protects, in those
circunstances, is the parents’ right toinstill their own views in
their children and to place themin a private school that is nore

consonant with their beliefs. See Pierce, supra. Petitioners have

not interfered with Newdow s right or ability to instill his own
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views. And a parent |ike Newdow who | acks the power to nove the
chil d because of a state custody determ nati on can have no greater
power to dictate the curriculum in the school of the custodi al
parent’s choi ce.

Because Newdow | acks the necessary control over the child s
education, his interest in not having his viewoint diluted by the
government’ s educati onal practices is the sane generalized interest
that could be asserted by a grandparent, nanny, or proselytizing
friend. Frustration and di ssatisfaction wth having anot her person
wi t ness or hear nessages with which one di sagrees is too diffuse an

injury to confer Article Il standing. See Valley Forge, 454 U. S

at 485-486; Dorenus v. Board of Educ., 342 U S. 429, 434 (1952).

Third, the court of appeals erroneously couched Newdow s

Article 11l injury in terns of a legal right not to have his
daughter “subjected to unconstitutional state action.” Pet. App.
95 (enphasis added). The court thus attenpted to transform

Newdow s right to expose his child to his views into a right to
prevent her exposure to unconstitutional conduct. E.g., id. at 95
(Newdow “can expect to be free fromthe governnment’s endorsing a
particular view of religion and unconstitutionally indoctrinating
hi s i npressi onabl e young daughter on a daily basis in that official
view' ). That approach to standing is flawed at nultiple |evels.
As an initial matter, that approach conflates the standing

inquiry and the ultimate question on the nerits. Newdow, just |ike
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concerned grandparents or nei ghbors, does not have a greater claim
to standing if the state action he challenges is ultimately proven
to be unconstitutional. Standing “in no way depends on the nerits

of the plaintiff’s contention that particular conduct is illegal.”

Warth v. Seldin, 422 U S. 490, 500 (1975). Rather, the plaintiff
nmust identify some action by the opposing party that affects his
particul arized | egal rights concretely and i nmnently -- regardl ess
of whether that action ultimately is found to be [awful or not.
“The requirenent of standing ‘focuses on the party seeking to get
his conplaint before a federal court and not on the issues he

wi shes to have adjudicated.’” Valley Forge, 454 U S. at 484

(quoting Flast v. Cohen, 392 U.S. 83, 99 (1968)). Newdow sinply
has no right to seclude the child from viewpoints that the
custodial nother endorses, and that fact does not change just
because he alleges that the views are unconstitutional.
Furthernore, by focusing on the nother’s supposed |ack of a
legal right to “consent to unconstitutional governnent action”
(Pet. App. 95), the court of appeals asked the wong question.
St andi ng turns not upon the absence of a legal right in the nother,
but on the presence of a legal injury to Newdow. Once again, the
logic of the Ninth Circuit’s approach to standing would confer
standing not just on the non-custodial parent, but also on any
concerned individual who disagreed with the custodial parent’s

failure to object. Beyond that, the court’s supposition that a
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parent with controlling |egal custody cannot permt a child to
endure unlawful state action is wong. The court of appeals again
cited no state | aw supporting its proposition. And, as a matter of
commbn sense, custodial parents have no obligation to resist
t hr ough [itigation every pot enti al pl aygr ound tort or
constitutional affront (such as |ocker searches or procedural
m ssteps in disciplinary procedures) that befalls their children.

B. Because Of The Mother’s Independent Control
Over Education, Newdow Cannot Demonstrate
Causation Or Redressability

Even if Newdow has suffered an injury in fact, that injury
derives from the independent actions of the nother and cannot
fairly be attributed to petitioners’ Pledge of Allegiance policy.
The court of appeals defined the harm to Newdow s interests as
havi ng hi s daughter taught that “her father’s beliefs are those of
an outsider, and necessarily inferior to what she is exposed to in
the classroom” Pet. App. 95. To establish standing, however
Newdow rmust showthat it is petitioners’ Pledge policy, rather than
the “i ndependent action” of the nother in raising the child, that

caused that harm Sinbn v. Eastern Ky. Wl fare Rights Oq., 426

U S 26, 42 (1976); see Steel Co., 523 U S. at 103.

The nother, the parent with whom the child spends the vast
majority of her time (see J. A 122-123), is raising the child as a
“Christian who regularly attends church, and [who] believes in

God.” Banning Decl. 2; see also J.A 122 (child attends “Sunday
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ni ght church”). @G ven those substantial and wei ghty i nfluences, it
Is “purely speculative,” Sinon, 426 U S. at 42, whether any
perception on the part of the child that her father’s atheistic
viewpoint is “inferior” or “outside[]” the mainstream (Pet. App.
95), is the product of reciting the Pledge of Allegiance, rather
than of the daily Christian influence of the nother and the child' s
consi stent exposure to church activities. The “renote possibility”
that the child s receptivity to Newdow s atheistic beliefs “m ght
have been better” if the child did not say the Pledge is
insufficient to confer standing. Warth, 422 U S. at 507.

For simlar reasons, Newdow cannot show that it is “likely,”
Lujan, 504 U.S. at 561, that his injury will be redressed by a

favorabl e court ruling in a “tangi ble” way, Valley Forge, 454 U S.

at 477. The nother has made cl ear her intention that her daughter
recite the Pl edge of Allegiance daily during her elenentary school
years. Banni ng Decl. 5. A ruling in Newdow s favor would not
prevent the nother fromplacing the child in a private school where
the official governnmental Pledge, with its reference to God, could
be said daily. Indeed, the nother retains the right to transfer
her daughter to a pervasively sectarian institution that begins the
day not just with the Pledge, but also with a prayer and Bible
r eadi ng. That right, conferred on the nother by a state-court
custody determ nation, denonstrates that Newdow s asserted injury

is neither traceable to the petitioners’ Pledge policy nor
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redressable by the policy’ s invalidation. The child also remains
subject to exposure to the Pledge and simlar official
acknowl edgnents of the Nation's religious heritage in a wde
vari ety of other settings, public or private. In short, unless the
Est abl i shnment C ause conpels courts to root out every reference to
religion in public life, the relief ordered by the court here is
i ncapabl e of inoculati ng Newdow s nessage of athei sm agai nst any
percei ved dil ution.

C. The Lawsuit Is A Collateral Attack On The
Pending State Court Child Custody Proceedings

For well over a century, this Court has acknow edged t hat
“[t] he whol e subj ect of the donestic rel ati ons of husband and wi fe,
parent and child, belongs to the aws of the States and not to the

laws of the United States.” In re Burrus, 136 U S. 586, 593-594

(1890).* In this case, orders entered in the pending state child
custody proceedi ng establish that, where the two parents di sagree
on an educational practice, such as whether the child should be
exposed to the Pl edge of All egi ance, the nother’s decision controls

and Newdow has no right to overturn it. I f Newdow believes the

11 See Ankenbrandt v. Richards, 504 U S. 689, 703 (1992)
(“[T] he donmestic relations exception [to federal court diversity
jurisdiction] * * * divests the federal courts of power to issue
di vorce, alinony, and child custody decrees.”); Barber v. Barber,
62 U S. (21 How. ) 582, 584 (1858) (“We disclaim altogether any
jurisdictioninthe courts of the United States upon the subject of
di vorce, or for the allowance of alinony.”); cf. Miore v. Sins, 442
U S. 415, 423-435 (1979) (applying Younger abstention to request
for injunction against pending state court custody proceedings).
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not her’ s educati onal decisions are causing harmto the child, the
proper renmedy is for himto seek a nodification of the custody
agreenent from the famly court. Newdow cannot use federal

l[itigation to circunvent that state-law process or to nodify

indirectly a state-law custody judgnment. See District of Colunbia

C&. of App. v. Feldman, 460 U.S. 462, 482 (1983); Rooker .

Fidelity Trust Co., 263 U S. 413 (1923).

Under the Rooker-Feldnman doctrine, federal district courts

| ack subject-matter jurisdiction over any action that "in essence,
woul d be an attenpt to obtain direct review of the [state court's
judicial] decision in the | ower federal courts,” ASARCO 490 U. S.
at 622-623. The issues presented in state and federal court need

not be identical. The Rooker-Feldman doctrine applies as |long as

the issues are “inextricably intertwined.” Feldman, 460 U S. at
483 n.16.'> Nunerous courts of appeals have invoked the Rooker-
Fel dman doctrine to bar relitigation of clains related to state
di vorce and child custody proceedings in the federal courts. See

Newman v. |Indiana, 129 F.3d 937, 942 (7th Cr. 1997) (dism ssing a

couple’s clains of religious discrimnation and due process

2 The Rooker-Feldman doctrine is rooted both in 28 U S.C
1257, which restricts the federal judiciary’s direct review of
state court judgnents, and in notions of conmty and federalism
whi ch presune that state courts are willing and able to apply
federal |aw and respect federal rights. See Feldman, 460 U. S. at
483 n.16; Huffman v. Pursue, Ltd., 420 U S. 592, 610-611 (1975).
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vi ol ati ons based on their unsuccessful attenpt to adopt children).?®®

Newdow s challenge to petitioners’ Pledge policy |ikew se
shoul d be barred because it is inextricably intertwined with the
pendi ng child custody proceedings. At bottom Newdow s chall enge
reflects a fundanental disagreenent with the state court’s
assignment to the nother of the legal authority to control the
child s educational and religious upbringing and to the attendant
[imtations on his owmn rights. To the extent that Newdow believes
his owm rights as a parent or the interests of his child are being
harnmed, the pending state custody proceedings provide an
appropriate forumfor those clains. By the sanme token, a federal
court could not enter relief in this case wi thout disrupting the
state court’s division of decisionmaking authority and contro
bet ween the two parents. |[|ndeed, disputes over Newdow s conduct of
the present litigation and its inpact on the child s well-being
have already surfaced as part of the child custody proceedings.
See J. A 111-113. In an appeal currently pending with the

California Court of Appeal, noreover, Newdow challenges, on

13 See, e.q., Mandel v. Town of Oleans, 326 F.3d 267, 270-
272, 274 (1st Cr. 2003) (dism ssing nother’s clains of selective
enf orcenment and ot her constitutional viol ations based on her arrest
for di sobedi ence of custody order); Ballinger v. Culotta, 322 F.3d
546, 548-549 (8th Cir. 2003) (dism ssing a father’s clains that the
state violated his parental association, due process, and equa
protection rights in awardi ng custody of child to the grandfather);
Phifer v. Gty of New York, 289 F.3d 49, 57-58, 60 (2d G r. 2002)
(dismissing nother’s clains that the State vi ol ated her substantive
due process, Fourth Anmendnent, and equal protection rights in
removing child from her custody).
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constitutional grounds, orders of the famly court pertaining to
the conduct of the present litigation. See Newdow s Opening Br.
41-51, 53, 55, Banning v. Newdow, No. C040840 (Cal. C. App. 3d
Dist.) (filed Apr. 8, 2003). He specifically cites as error the
famly court’s assessnment of (i) the harmto his child of *being
i nculcated with religious dogma in the public schools,” and (ii)
the benefit of ensuring that the child does not view atheists as
“outsider[s].” 1d. at 42, 45. He then argues that the “Pl edge of
Al l egiance litigation” is but one exanple of “arbitrary risk
anal yses” nmade by the famly court that should be overturned. 1d.

at b51. In short, Rooker-Feldman bars this action because it

represents Newdow s effort to obtain from the federal courts a
measure of control over his child s upbringing that the state court
has withheld and the state appeals court is currently review ng.

II. PETITIONERS’ POLICY OF LEADING WILLING
ELEMENTARY SCHOOL STUDENTS IN THE DAILY
RECITATION OF THE PLEDGE OF ALLEGIANCE IS
CONSISTENT WITH THE ESTABLISHMENT CLAUSE

A. Religious Faith Has Played A Defining Role In
The History Of The United States

1. Religious Beliefs Inspired Settlement of the
Colonies and Influenced the Formation of the
Government

“I[Rleligion has been closely identified with our history and

governnent.” Abington Sch. Dist. v. Schenpp, 374 U S. 203, 212

(1963). WMany of the Country’'s earliest European settlers cane to

t hese shores seeking a haven fromreligious persecution and a hone
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where their faith could flourish. In 1620, before enbarking for
Anerica, the Pilgrins signed the Mayfl ower Conpact in which they
announced that their voyage was undertaken "for the Aory of God."

Mayf | ower Conpact, 11 Nov. 1620, reproduced in B. Schwartz, 1 The

Roots of the Bill of Rights 2 (1980). Settlers established many of
the original thirteen colonies, including Mssachusetts, Rhode
I sl and, Connecticut, Pennsylvani a, Del aware, and Maryl and, for the
specific purpose of securing religious |liberty for their
i nhabi tants. !  The Constitutions or Declarations of Rights of
almost all of the original States expressly guaranteed the free
exercise of religion.*™ 1t thus was no surprise that the very first

rights enshrined in the Bill of R ghts included the free exercise

14 See, e.q9., The Fundanental Agreenent or Oiginal
Constitution of the Col ony of New Haven, June 4, 1639; The Body of
Li berti es of the Massachusets Collonie in New Engl and, 1641 (bot h:
reproduced in 5 The Founders' Constitution 45-48 (P. Kurland & R
Lerner, eds. 1987)); see generally M MConnell, The Oigins and
Hi storical Understanding of Free Exercise of Religion, 103 Harv. L.
Rev. 1409, 1422-1426 (1990); S. Cobb, The Rise of Religious Liberty
in Anerica (1902).

1> See Virginia Declaration of Rights, 8 16 (June 12, 1776);
Del aware Decl aration of Rights and Fundanmental Rules, § 2 (Sept.
11, 1776); Maryland Const. and Declaration of Rights, 8§ 33-36
(1776); New Jersey Const., Arts. 18, 19 (1776); North Carolina
Const., arts. 19, 31-32, 34 (1776); Pennsylvania Const. and
Declaration of Rights, 8 Il (1776); New York Const., art. 38
(1777); Vernmont Const., Ch. |, 8§ 3 (1777); Massachusetts Const.,
pt. 1, art. 2 (1780); New Hanpshire Const., pt. 1, arts. 4, 5
(1784); see also Virginia Act for Establishing Religious Freedom
§ 1 (Oct. 31, 1785). Those docunents are all reproduced in 5 The
Founders’ Constitution, supra, at 70-71, 75, 77, 81, 84-85.
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of religion and protection against federal |aws respecting an
establ i shnent of religion. US. Const., Anend. [|.?

The Framers’ deep-seated faith also laid the phil osophica
groundwor k for the uni que governnmental structure they adopted. The
Framers, “in perhaps their nost inportant contribution, conceived
of a Federal Government directly responsible to the people * * *

and chosen directly * * * by the people.” US. TermlLimts, Inc.

v. Thornton, 514 U S. 779, 821 (1995). In the Franers’ view,
government was instituted by individuals for the purpose of
protecting and cultivating the exercise of their inalienable
rights. Central to that political order was the Framers’
conception of the individual as the source (rather than the object)
of governmental power. That view of the political sovereignty of
the individual, inturn, was a direct outgrowh of their conviction
t hat each individual was entitled to certain fundanmental rights, as
nost famously expressed in the Declaration of |ndependence: “W
hold these truths to be self-evident, that all nen are created
equal, that they are endowed by their Creator wth certain
unal i enable Rights, that anong these are Life, Liberty and the
pursuit of Happiness.” 1 US. C p. XLIII. I ndeed, “[t]he fact

that the Foundi ng Fathers believed devotedly that there was a CGod

' Even the short-lived Articles of Confederation included a
pl edge of mutual assistance between the States “against all force
offered to, or attacks nade upon them or any of them on account
of religion * * * " Articles of Confederation, art. 11l (1781)
(reproduced in 1 The Founders’ Constitution, supra, at 23).
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and that the unalienable rights of man were rooted in Hmis
clearly evidenced in their witings, fromthe Mayfl ower Conpact to
the Constitution itself.” Schenpp, 374 U S. at 213.1%

I ndeed, religious faith was so central to the formation and
organi zation of the Republic as to cause Alexis de Tocqueville to
remark that “1 do not know if all Anericans have faith in their
religion -— for who can read to the bottomof hearts? — but | am
sure that they believe it necessary to the nmaintenance of

republican institutions.” Al exis de Tocqueville, Denbcracy in

Anerica 280 (H Mansfield & D. Wnthrop ed. & trans., Univ. of

Chi cago Press 2000) (1835).18

7 See al so Al exander Ham |ton, The Farnmer Refuted (1775)
(“[T] he Suprene Being gave existence to nan, together with the
nmeans of preserving and beautifying that exi stence. He endowed him
with rational faculties, by the hel p of which to di scern and pursue
such things as were consistent with his duty and interest; and
invested him with an inviolable right to personal liberty and
personal safety.”) (quoted in N Cousins, The Republic of Reason
333 (1988)) (internal quotation marks omtted); R Vetterli & G
Bryner, In Search of the Republic 59 (rev. ed. 1996) (“The
Founders, as a whole, were deeply religious nen. * * * The
foundation of their nodern republican phil osophy was based on a
bel i ef in God.”); A Jayne, Jefferson’s Declaration of
| ndependence: Oigins, Philosophy and Theology 59 (1998) (the
Decl arati on of Independence espoused a “theology of equality”)
(citing John Locke, Second Treatise of Governnment (1690)); C.
Anti eau, The Higher Laws: Oigins of Mbdern Constitutional Law 123
(1994); 5 The Founders’ Constitution, supra, at 60 (Sanuel Adans:
"*Just and true liberty, equal and inpartial liberty in matters
spiritual and tenporal, is a thing that all Mn are clearly
entitled to, by the eternal and immutable laws O God and
nature.”).

' The Franers al so incorporated into the governnental design
aspects of Puritan covenant theology, which advocated, first, a
“conpact of a group of individuals with God, by which they becane
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2. The Framers Considered Official
Acknowledgments of Religion’s Role in the
Formation of the Nation to be Appropriate

Many Framers attributed the survival and success of the
foundling Nation to the providential hand of God. The Conti nental
Congress itself announced to the nation in 1778 that the Nation's
successes in the Revol uti onary War had been “so peculiarly marked,
al nost by direct interposition of Providence, that not to feel and
acknow edge his protection would be the height of inpious

ingratitude.” 11 Journals of the Continental Congress 477 (W Ford

ed., 1908). Likewise, in his first inaugural address, President
Washi ngton procl ai med that “[n] o peopl e can be bound to acknow edge
and adore the Invisible Hand whi ch conducts the affairs of nen nore
than those of the United States,” because “[e]very step by which
t hey have advanced to the character of an i ndependent nati on seens
to have been distingui shed by sone token of providential agency.”

| nauqur al Addresses of the Presidents of the United States, S. Doc.

No. 10, 101st Cong., 1st Sess. 2 (1989).1%°

a peopl e, and the subsequent conpact between this people and their
rul ers, by which governnent was created.” E. Mdrgan, “The Anerican
Revol ution Considered as an Intellectual Mowvenent” (reproduced in
Pat hs of Anerican Thought 11, 28 (A. Schlesinger, Jr. & M Wite
eds., 1963)); see also A Adans & C. Emmerich, A Heritage of
Religious Liberty, 137 U Pa. L. Rev. 1559, 1568 & n. 32 (1989); J.
Hut son, Religion and the Founding of the Anmerican Republic 53
(1998); In Search of the Republic, supra, at 35-37

19 See also Sanuel Adans, Oration on the Steps of the
Continental State House (Philadel phia, PA Aug. 1, 1776) (“[T]he
hand of heaven appears to have led us on to be, perhaps, hunble
instrunments and nmeans in the great providential dispensation which
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Agai nst that backdrop, fromthe Nation' s earliest days, the
Framers considered references to God in official docunents and
of ficial acknow edgnents of the role of religionin the history and
public life of the Country to be consistent with the principles of
religious autonony enbodied in the First Amendnent. |[|ndeed, two
docunents that this Court has | ooked to in its Establishment C ause
cases -- James Madison’s Menorial and Renonstrance Against
Rel i gi ous Assessnments (1785), and Thomas Jefferson's Bill for
Est abl i shing Rel i gi ous Freedom(1779) -- repeatedly acknow edge t he
Creator.? The Constitutionitself refers to the “Year of our Lord”

and excepts Sundays from the ten-day period for exercise of the

presidential veto. US. Const. art. I, 8 7, art. VII.
The First Congress -- the same Congress that drafted the
Est abl i shnent C ause -- adopted a policy of selecting a paid

chaplain to open each session of Congress with prayer. See Marsh

is conpleting.”) (quoted in D. Davis, Religion and the Continental
Congress, 1774-1789: Contributions to Original Intent 60 (2000)).
For the simlar sentinments of many other Founders, see 1ibid.
(quoting Aiver Wlcott, Sanmuel Chase, John Adans, El bridge Cerry,
John Wtherspoon, and WlliamWIIlians); I n Search of the Republic,
supra, at 66-68 (quoting James Madison, John Adans, Thomas
Jef ferson, John Jay, Al exander Ham |ton, and Benjam n Franklin).

20 See 5 The Founders’ Constitution 77, 82; see al so Marsh v.
Chanbers, 463 U. S. 783, 787 n.5 (1983); MGowan v. Maryland, 366
U S. 420, 437 (1961) (Jefferson’s and Madison’'s statenents are
“particularly relevant in the search for the First Amendnent’s
nmeani ng”); Everson v. Board of Educ., 330 U.S. 1, 13, (1947) (First
Amendnent was “intended to provide the sane protection against
governnmental intrusion on religious liberty as the Virginia
statute”).
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v. Chanbers, 463 U S. 783, 787 (1983). That Congress, the day
after the Establishnent C ause was proposed, also urged President
Washi ngton "to proclaim'a day of public thanksgiving and prayer,
to be observed by acknow edging with grateful hearts the many and

signal favours of Almghty God." Lynch v. Donnelly, 465 U. S. 668,

675 n.2 (1984) (citation omtted). President Washi ngton responded
by procl ai m ng Novenber 26, 1789, a day of thanksgiving to "offer[]
our prayers and supplications to the Geat Lord and Ruler of
Nati ons, and beseech Hm to pardon our national and other
transgressions.” lbid. (citation omtted). President Washi ngton
al so included a reference to God in his first inaugural address:
"[1]t would be peculiarly inproper to omt in this first official
act ny fervent supplications to that Al m ghty Being who rul es over
the universe, who presides in the council of nations, and whose
providential aids can supply every hunman defect, that His
benedi cti on may consecrate to the liberties and happi ness of the
people of the United States a Governnent instituted by thensel ves
for these essential purposes.” S. Doc. No. 10, supra, at 2.

Lat er generations have followed suit. Since the tinme of Chief
Justice Marshall, this Court has opened its sessions with "God save
the United States and this Honorable Court."” Engel v. Vitale, 370
U S. 421, 446 (1962) (Stewart, J., dissenting). President Abraham
Lincoln referred to a “Nation[] wunder God” in the historic

Gettysburg Address: "That we here highly resolve that these dead
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shall not have died in vain; that this Nation, under Cod, shal

have a new birth of freedom and that governnent of the people, by
t he people, for the people shall not perish fromthe earth.” Every
President that has delivered an i naugural address has referred to
God or a Higher Power,?® and every President, except Thonmas
Jefferson, has declared a Thanksgiving Day holiday.?* 1In 1865,
Congress aut horized the inscription of “In God we trust” on United
States coins. Act of March 3, 1865, ch. 102, §8 5, 13 Stat. 518.
In 1931, Congress adopted as the National Ant hem"The Star- Spangl ed
Banner," the fourth verse of which reads: "Blest with victory and
peace, may the heav'n rescued | and Prai se the Pow r that hath nade

and preserved us a nation! Then conquer we nust, when our cause it

is just, And this be our notto "'In God is our Trust.’" Engel, 370
US at 449 (Stewart, J., dissenting). In 1956, Congress passed

| egislation to make “In God we trust” the National Mtto, see 36
U S.C. 302, and provided that it be inscribed on all United States

currency, 31 U.S.C. 5112(d)(1), above the nmain door of the Senate,

2'See lnaugural Addresses of the Presidents of the United
States, supra; First Inaugural Address of WIlliamJ. dinton, 29
Weekly Conp. Pres. Doc. 77 (Jan. 20, 1993); Second | naugural
Address of WlliamJ. dinton, 33 Weekly Conp. Pres. Doc. 63 (Jan.
20, 1997); Inaugural Address of George W Bush, 37 Wekly Conp.
Pres. Doc. 209-211 (Jan. 20, 2001).

22 See S. Epstein, Rethinking the Constitutionality of
Cerenpni al Deism 96 Colum L. Rev. 2083, 2113 & nn.174-182 (1996)
(l'i sting Thanksgi ving procl amati ons); but see “Thomas Jefferson to
Rev. Samuel Mller, 23 Jan. 1808,” reproduced at 5 The Founders’
Constitution, supra, at 98-99 (refusing to reconmend a “day of
fasting & prayer”).
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and behind the Chair of the Speaker of the House of
Representatives. See Act of Nov. 13, 2002, Pub. L. No. 107-293,
88 1-2, 116 Stat. 2057, 2060. The Constitutions of all 50 States,
nor eover, include express references to God. See Appendi x B,
infra. There thus “is an unbroken history of officia
acknow edgnent by all three branches of governnent,” as well as the
States, “of the role of religion in Anerican life from at | east
1789." Lynch, 465 U. S. at 674.
B. The Establishment Clause Permits Official

Acknowledgment Of The Nation’s Religious
Heritage And Character

That uninterrupted pattern of official acknow edgnment of the
role that religion has played in the foundati on of the Country, the
formation of its governmental institutions, and the cultural

heritage of its people, counsels strongly against construing the

Est abl i shnment Cl ause to forbid such practices. “If a thing has been
practi sed for two hundred years by common consent, it will need a
strong case for the Fourteenth Arendnent to affect it.” Jackman v.
Rosenbaum Co., 260 U.S. 22, 31 (1922). In fact, this Court’s

Est abl i shnent Cl ause cases have stated tine and again that such
of ficial acknow edgnents of the Nation's religious history and
enduring religious character pass constitutional nuster.

At its core, the Establishnent C ause forbids “sponsorship
financial support, and active involvenent of the sovereign in

religious activity.” Walz v. Tax Commin, 397 U.S. 664, 668 (1970).
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Beyond that, the Court has long refused to construe the
Establ i shnent Cl ause in a nmanner that “press[es] the concept of
separation of Church and State to * * * extrenes” and that thus
woul d condemm as unconstitutional the “references to the Alm ghty
that run through our laws, our public rituals, [and] our
cerenonies.” Zorach, 343 U S at 313.2° That is because “the
pur pose” of the Establishnment C ause “was to state an objective,
not to wite a statute.” Walz, 397 U S. at 668. That objective
was not to “sweep away all government recognition and
acknowl edgnent of the role of religion in the lives of our

citizens,” County of Allegheny v. ACLU, 492 U.S. 573, 623 (1989)

(O Connor, J., concurring), or to conpel the type of official
disregard of or stilted indifference to the Nation’s religious
heritage and enduring religious character that the Ninth GCrcuit
endorsed. “It is far too late in the day to i npose [that] crabbed
readi ng of the C ause on the country.” Lynch, 465 U S. at 687.

| ndeed, this Court itself has “asserted pointedly” on five
different occasions that “[wle are a religious people whose

institutions presuppose a Suprene Being.” Lynch, 465 U. S. at 675;

23 See also Walz, 397 U S. at 671 (the Court “decline[s] to
construe the Religion Clauses with a literalness that would

underm ne the ultimte constitutional objective as illum nated by
history”); Schenpp, 374 U S. at 306 (Coldberg. J., concurring)

(“untutored devotion to the concept of neutrality can lead to * * *
a broodi ng and pervasive devotion to the secul ar and a passive, or
even active, hostility tothe religious. Such results are not only
not conpelled by the Constitution, but, it seenms to nme, are
prohibited by it.”).
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Marsh, 463 U.S. at 792; Walz, 397 U.S. at 672; Schenpp, 374 U.S. at
213; Zorach, 343 U.S. at 313.2* The Establishnent O ause thus does
not deny the Judicial Branch the ability to acknow edge officially
both the religious character of the people of the United States and
the pivotal role that religion has played in developing the
Nati on’s governnental institutions.

Nei t her does it conpel the Executive and Legi sl ative Branches

to ignore that tradition. |In Marsh v. Chanbers, supra, the Court

uphel d the historic practice of |egislative prayer as “a tol erable
acknow edgnent of beliefs widely held anong the people of this
country.” 463 U S. at 792. In so holding, the Court discussed

numer ous ot her exanples of constitutionally permssible religious

references in official life “that form‘part of the fabric of our
society,’” ibid., such as “God save the United States and this
Honorable Court,” id. at 786. Simlarly, in Schenpp, the Court

explained, in the course of invalidating |aws requiring Bible-
readi ng in public schools, that the Establishnment C ause does not
proscri be the numerous public references to God that appear in

hi stori cal docunents and cerenoni al practices, such as oat hs endi ng

24 See also Schenpp, 374 U.S. at 213 (“[Qur national life
reflects a religious people.”); MGwan, 366 U S. at 562 (Dougl as,
J., dissenting) (“The institutions of our society are founded on
the belief that there is an authority higher than the authority of
the State; that there is a noral |law which the State is powerl ess
to alter; that the individual possesses rights, conferred by the
Creator, which governnment nust respect.”).
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with “So help ne God.” 374 U. S. at 213; see Lynch, 465 U. S. at 676
(referring favorably to the National Mdtto, “In God we trust”).

The opinions of individual Justices have further reinforced
the proposition that acknow edgnents of the Nation’s religious
heritage and character, are constitutionally perm ssible. See Lee,
505 U. S. at 633-635 (Scalia, J., dissenting, joined by Rehnqui st,
C.J., and Wite & Thomas, JJ.) (noting long historical practice,
consistent with Establishment Cause, of official references to

God); County of Allegheny, 492 U S. at 657 (Kennedy, J., concurring

in part and dissenting in part, joined by Rehnquist, C.J., Wite &
Scalia, JJ.) (“CGovernnment policies of * * * acknow edgnent, and
support for religion are an accepted part of our political and
cultural heritage.”); Lynch, 465 US. at 693 (O Connor, J.

concurring) (“In God W Trust” and “CGod save the United States and
this honor abl e court” are constitutionally perm ssi bl e
acknow edgnents of religion); Wallace v. Jaffree, 472 U S. 38, 70
(1985) (O Connor, J., concurring) (“The endorsenent test does not
precl ude governnment from acknow edging religion.”); Schenpp, 374
US at 306 (CGoldberg, J., concurring, joined by Harlan, J.)
(“Neither government nor this Court can or should ignore the
significance of the fact that a vast portion of our people believe
in and worship God and that nmany of our legal, political and
personal values derive historically fromreligious teachings.”);

id. at 307-308 (“[T]oday’s decision does not nean that all
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i nci dents of government which inport of the religious are therefore

and wi thout nore banned by the strictures of the Establishnent

Clause,” citing to divine references in the Declaration of
| ndependence and official Anthens); Engel, 370 US. at 449
(Stewart, J., dissenting) (citing as consistent wth the

Est abl i shnent Cl ause the National Mtto “In God we trust”).

Such of ficial acknow edgnents of religion are consistent with
the Establishnment C ause because they do not "establish[] a
religion or religious faith, or tend[] to do so." Lynch, 465 U. S.
at 678. I ndeed, “[a]ny notion” that such measures “pose a rea
danger of establishnment of a state church” would be “farfetched.”
Id. at 686. Instead, such “public acknow edgnment of the [ Nation’ s]
religious heritage long officially recognized by the three
constitutional branches of governnment,” ibid., sinply takes note of
the historical facts that “religi on perneates our history,” Edwards
v. Aquillard, 482 U S. 578, 607 (1987) (Powell, J., concurring),
and, nore specifically, that religious faith played a singularly
influential role in the settlenent of this Nation and in the
foundi ng of its governnment. Furthernore, because of their “history
and ubi quity, such governnent acknow edgnents of religion are not
reasonably understood as conveying an endorsenent of particular

religious beliefs.” County of Allegheny, 492 US at 625

(O Connor, J., concurring); seeid. at 623 (“governnent recognition

and acknow edgnent of the role of religion in the lives of our
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citizens” serve the “secular purposes of ‘solemizing public
occasi ons, expressing confidence in the future, and encouragi ng t he
recognition of what is worthy of appreciation in society ”).

| ndeed, even the stalwart separationi st Thomas Jefferson found
no constitutional inpedinent to such official acknow edgnments of
religion. Jefferson, along with Benjanm n Franklin, proposed, in a
“transparent allegory for Anerica’s ordeal,” that the G eat Seal of
the United States depict the scene of God intervening to save the
peopl e of Israel by drowni ng Pharaoh and his armes in the Red Sea,
ringed by the notto, “Rebellion to Tyrants is (bedience to God.”

See Religion and the Foundi ng of the American Republic, supra, at

51 & fig. Thus, even Jefferson’s view of the separation between
church and State | eft anple roomfor official references to God and
the Nation's religious heritage. That is because such officia
acknow edgnents reflect the nationally defining and nationally
uni fyi ng understandi ng of the Country’s history and the rol e that
religion has played in it. To insist that governnent nust
studiously ignore that one significant aspect of the Nation’s
hi story and character solely because of its religious basis --
while freely acknow edgi ng the other political, philosophical, and
soci ol ogi cal influences on Anerican history -- would transformthe
Est abl i shment C ause froma principle of neutrality into a mandate

that religion be shunned. But the First Amendnent prohibits only
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the “establishnment” of religion; it does not conmand conplete
est rangenent .

C. The Pledge Of Allegiance, With Its Reference
To A Nation “Under God,” Is A Constitutionally
Permissible Acknowledgment Of The Nation’s
Religious History And Character

For four decades, opinions of this Court and of individua
Justices have spoken with unparalleled unanimty in affirmng the
constitutionality of the Pledge of Allegiance, characterizing its
reference to God as a perm ssible acknow edgnent of the Nation's
religious heritage and character. That settled understandi ng has
informed the Court’s Establishnment C ause jurisprudence and is
entitled to respect.

In Lynch v. Donnelly, supra, the Court held that the

Est abl i shnent Cl ause permts a city to include a nativity scene as
part of its Christmas display. The Court reasoned that the creche
perm ssibly “depicts the historical origins of this traditiona
event | ong recogni zed as a National Holiday,” 465 U. S. at 680, and
noted that simlar “exanples of reference to our religious heritage
are found,” anong ot her places, “in the | anguage ‘ One nati on under
God,’ as part of the Pledge of Allegiance to the Anerican flag,”
which “is recited by many thousands of public school children --
and adults -- every year.” 1d. at 676. The words "under God" in
the Pledge, the Court explained, are an "acknow edgnent of our
religious heritage" simlar to the "official references to the

value and invocation of Divine guidance in deliberations and
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pronouncenents of the Founding Fathers" that are "replete” in our
nation's history. |Id. at 675, 677.

Li kewi se, in County of Allegheny, supra, the Court sustai ned

the inclusion of a Menorah as part of a holiday display, but
invalidated the isolated display of a creche at a county
courthouse. 1In so holding, the Court reaffirnmed Lynch's approval
of the reference to God in the Pledge, noting that all the Justices
in Lynch viewed the Pl edge as "consistent with the proposition that
gover nment may not conmuni cat e an endor senment of religious belief.”
492 U. S. at 602-603 (citations omtted). The Court then used the
Pledge and the general holiday display approved in Lynch as
benchmar ks for what the Establishnment C ause permts, ibid., and
concluded that the display of the <creche by itself was
unconstitutional because, unlike the Pl edge, it gave "praise to God
in [sectarian] Christian ternms."” 1d. at 598; see id. at 603.

The individual opinions of nine Justices have |ikew se
specifically endorsed the constitutionality of the Pl edge, finding
it consistent with the Establishnent C ause. See Lee, 505 U. S. at
638-639 (Scalia, J., dissenting, joined by Rehnquist, CJ., and

Wite & Thomas, JJ.); County of Allegheny, 492 U S. at 674 n.10

(Kennedy, J., concurring in part and dissenting in part, joined by
Rehnquist, C J., and Wiite & Scalia, JJ.); Willace, 472 U S. at 78

n.5 (O Connor, J., concurring); 1id. at 88 (Burger, C.J.
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di ssenting); Schenpp, 374 U S. at 304 (Brennan, J., concurring);
Engel, 370 U. S. at 449 (Stewart, J., dissenting).

As those opinions illustrate, the reference to God in the
Pl edge i s not reasonably and obj ectively understood as endorsi ng or
coercing individuals into silent assent to any particul ar religious
doctrine. Rather, the Pledge is “consistent with the proposition
that government may not communi cate an endorsenent of religious

belief," County of Allegheny, 492 U S. at 602-603, because the

reference to God acknow edges t he undeni abl e historical facts that
t he Nati on was founded by individual s who believed in God, that the
Constitution’s protection of individual rights and autonony
refl ects those religious convictions, and that the Nation conti nues
as a matter of denographic and cultural fact to be “a religious
peopl e whose i nstitutions presuppose a Suprene Being.” Zorach, 343
U S at 313.

Wil e none of those cases involved direct challenges to the
Pl edge, the court of appeals fundanmentally erred in disregarding
(Pet. App. 15) this Court’s consistent statenments over nearly three
decades validating the Pl edge. That is because, “[w hen an opi ni on
i ssues for the Court, it is not only the result but also those
portions of the opinion necessary to that result by which we are

bound.” Seminole Tribe v. Florida, 517 U S. 44, 67 (1996). The

Court’s anal ysis of the Pl edge and simlar official acknow edgnents

of religion in Lynch and County of Allegheny were not “nere obiter
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dicta” that the court of appeals was free to disregard. [d. at 66,
They were conponents of the “well-established rational e upon which
the Court based the results of its earlier decisions.” |d. at 66-
67. Those references articulated the constitutional baseline for
perm ssible official acknow edgnments of religion under the
Est abl i shnent C ause agai nst which the governnmental practices at
Issue in each of those cases were then neasured. | ndeed, for
decades, the Court and individual Justices “have grounded [their]
decisions in the oft-repeated understanding,” id. at 67, that the
Pl edge of Allegiance, and simlar references, are constitutional.
D. The Pledge Of Allegiance, With Its Reference

To God, May Be Recited In Public School
Classrooms

The Establ i shnment Clause inquiry i s sensitive to context, see,

e.g., Lynch, 465 U S. at 680, and the Court “has been particularly

vigilant in nonitoring conpliance with the Establishnment C ause in
[ public] elenmentary and secondary schools,” Edwards, 482 U.S. at
583-584; see Lee, 505 U S. at 592. Nevertheless, this Court’s
Est abl i shnent C ause precedent does not require public schools to
expunge any and all references to God and religion from the

cl assroom Rather, in Engel v. Vitale, supra, in the course of

invalidating official school prayers, the Court took pains to

stress:

There is of course nothing in the decision reached here
that is inconsistent wwth the fact that school children
and others are officially encouraged to express | ove for
our country by reciting historical docunents such as the
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Decl arati on of | ndependence which contain references to

the Deity or by singing officially espoused ant hens whi ch

i ncl ude the conposer’s professions of faith in a Suprenme

Bei ng, or wth the fact that there are many

mani festations in our public life of belief in God. Such

patriotic or cerenonial occasions bear no true

resenbl ance to the unquestioned religious exercise

[official prayer] that the State of New York has

sponsored in this instance.
370 U.S. at 435 n.21.

In determning whether recitation of the Pledge in public
school cl assroons conports with the Establishnent d ause, the Court
“ask[s] whether the governnment acted with the purpose of advanci ng
or inhibiting religion” and whether recitation of the Pledge has
the ““effect’ of advancing or inhibiting religion.” Agostini v.
Felton, 521 U S. 203, 222-223 (1997); see Santa Fe, 530 U. S. at
306-308. Recitation of the Pledge in petitioners’ public school
cl assroons has no such inperm ssible purpose or effect.

1. The Purpose of Reciting the Pledge is to
Promote Patriotism and National Unity

A statute or rule runs afoul of the Establishnent C ause’s
purpose inquiry only if it is “entirely notivated by a purpose to
advance religion.” Wallace, 472 U. S. at 56; see Lynch, 465 U. S. at
680 (lawinvalid if “there [is] no question” that it is “notivated
wholly by religious considerations”). Petitioners adopted their
policy of having teachers lead willing students in the daily
recitation of the Pledge for the avowed purpose of pronoting
patriotism not advancing religion. The single-sentence policy,

which directs that “[e]ach elementary school class recite the
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pl edge of allegiance to the flag once each day,” falls right bel ow

the heading “Patriotic Observances.” Elk Gove Unified Sch. D st.

Policy AR 6115. Petitioners adopted the policy, noreover, to
comply with California law, which requires that each public
el ementary school “conduct[] appropriate patriotic exercises” at
t he beginning of the school day. Cal. Educ. Code 8§ 52720 (West
1976) . The law provides that “[t]he giving of the Pledge of
Al l egiance to the Flag of the United States of America shall
satisfy the requirenments of this section.” 1bid. The pronotion of
patriotism and instillation of “a broad but comobn ground” of
shared values in the children attending public schools, Anmbach v.
Norwi ck, 441 U. S. 68, 77 (1979), is a “clearly secular purpose,”

Vall ace, 472 U. S. at 56. See also Bethel Sch. Dist. v. Fraser, 478

U S 675, 681, 683 (1986) (“[P]Jublic education nust prepare pupils
for citizenship in the Republic” and nust teach “the shared val ues
of a civilized social order.”).

“Newdow concedes[] the school district had the secul ar purpose
of fostering patriotismin enacting the policy,” Pet. App. 48, and
the court of appeals did not find otherwi se. Newdow s conpl ai nt,
however, enphasizes certain statenents fromthe 1954 |egislative
hi story acconpanyi ng Congress’s anendnent of the Pl edge to include
the phrase “under God.” J.A 31-34; Conplaint App. B. That

analysis is wong as a matter of both fact and | aw
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First, as a matter of fact, the 1954 anmendnent adding the
phrase “under God” to the Pledge did not have the single-m nded
pur pose of advancing religion that Newdow portrays. The Commttee
Reports viewed the anendnent as a perni ssi bl e acknow edgnent t hat,
“[f]rom the time of our earliest history our peoples and our
institutions have reflected the traditional concept that our Nation
was founded on a fundanental belief in God.” H R Rep. No. 1693,
83d Cong., 2d Sess. 2 (1954); see also S. Rep. No. 1287, 83d Cong.,
2d Sess. 2 (1954) (“Qur forefathers recognized and gave voice to
the fundanmental truth that a governnent deriving its powers from
t he consent of the governed nust | ook to God for divine | eadership.
* * *  Throughout our history, the statenents of our great nationa
| eaders have been filled with reference to God.”). Both Reports
traced the nunerous references to God in historical docunents
central to the foundi ng and preservation of the United States, from
the Mayflower Conpact to the Declaration of |ndependence to
President Lincoln's Gettysburg Address, with the latter having
enpl oyed the sanme reference to a “Nation[] under God.” H R Rep.
No. 1693, supra, at 2; S. Rep. No. 1287, supra, at 2.

The Reports further identified a political purpose for the
amendnment -- it would highlight a foundational difference between
the United States and Communi st nations: “Qur Anerican Governnment
is founded on the concept of the individuality and the dignity of

t he human bei ng” and “[u]nderlying this concept is the belief that
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the human person is inportant because he was created by God and
endowed by Hm with certain inalienable rights which no civil
authority may usurp.” HR Rep. No. 1693, supra, at 1-2; see S
Rep. No. 1287, supra, at 2. Congress thus added “under God” to
highlight the Framers’ political philosophy concerning the
sovereignty of the individual -- a philosophy with roots in 1954,
as in 1787, in religious belief -- to serve the political end of
textually rejecting the “comunis[t]” philosophy “wth its
attendant subservience of the individual.” H R Rep. No. 1693,
supra, at 2; see S. Rep. No. 1287, supra, at 2 (“The spiritua
bankrupt cy of the Communi sts i s one of our strongest weapons in the
struggle for nen’s mnds and this resolution gives us a new neans
of using that weapon.”).

The House Report further wunderscored the vital role the
anended Pledge would play in educating children about the
foundati onal val ues underlying the American system of governmnent.
Through “daily recitation of the pledge in school,” “the children
of our land * * * will be daily inpressed with a true understandi ng
of our way of life and its origins,” so that “[a]s they grow and
advance in this under st andi ng, t hey will assume t he
responsibilities of self-governnent equipped to carry on the
traditions that have been given to us.” H R Rep. No. 1693, supra,

at 3; see 100 Cong. Rec. 1700 (Rep. Rabaut) (1954) (“Fromtheir
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earliest childhood our children nust know * * * that this is one
Nati on [where] ‘under God’ mneans ‘liberty and justice for all.’”).
No doubt sone Menbers of Congress m ght have been notivated,
in part, to anend the Pl edge because of their religious beliefs.
But “[w] hat notivates one legislator to nmake a speech about a
statute i s not necessarily what notivates scores of others to enact

it.” United States v. OBrien, 391 U S. 367, 384 (1968). In any

event, the Establishnent C ause focuses on “the | egi sl ati ve purpose
of the statute, not the possibly religious notives of the

| egi sl ators who enacted the law.” Board of Educ. v. Mergens, 496

U S. 226, 249 (1990); see MGowan v. Maryland, 366 U.S. 420, 469
(1961) (opinion of Frankfurter, J.).

Second, as a matter of |aw, because Newdow s suit chall enges
contenporary practices -- petitioners’ Pledge-recitation policy and
t he federal governnent’s continued use of and refusal to amend the
Pl edge, see J.A 69-70 -- the purpose inquiry focuses on
petitioners’ current policy of reciting the Pl edge and the federal
governnent’s nodern-day purpose for retaining it intact.? In

McGowan, supra, the Court acknow edged that Sunday closing |aws

originally “were notivated by religious forces,” 366 U S. at 431,

but nevert hel ess sustai ned those | aws agai nst Establishnment C ause

2> The contenporary federal governnment’s purpose for retaining
the Pledge of Allegiance, including its reference to God, also
advances the legitimate, secul ar purpose of “acknow edgnment of the
religious heritage of the United States.” H R Rep. No. 659, 107th
Cong., 2d Sess. 4 (2002).
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chal | enge because nodern-day retention of the | aws advanced secul ar
purposes, id. at 434. The Court reasoned that, to proscribe |aws
t hat advanced valid secul ar goals “sol ely” because they “had their
genesis in religion wiuld give a constitutional interpretation of
hostility to the public welfare rather than one of nere separation

of church and State.” 1d. at 445; see al so Freethought Soc’'y v.

Chester County, 334 F.3d 247, 261-262 (3d Cr. 2003).

2. The Pledge Has the Valid Secular Effect of
Promoting Patriotism and National Unity

Petitioners’ policy of leading willing students in recitation
of the Pl edge of All egiance serves the secul ar val ues of pronoting
national unity, patriotism and an appreciation for the val ues that
define the Nation. “National unity as an end which officials may
foster by persuasion and exanple is not in question.” West

Virginia State Bd. of Educ. v. Barnette, 319 U S. 624, 640 (1943);

see Sherman v. Conmunity Consol. Sch. Dist., 980 F.2d 437 (7th Gr.

1992) (“Patriotismis an effort by the state to pronote its own
survival, and along the way to teach those virtues that justify its
survival . Public schools help to transmit those virtues and
values.”), cert. denied, 508 U S. 950 (1993).

The “rel evant question[]” in analyzing whether recitation of
t he Pl edge al so has the effect of endorsing religionis “whether an
obj ecti ve observer, acquainted with the text, |egislative history,
and inplenentation of the [policy], would perceive it as a state

endor senent of prayer” or religion “in public schools.” Santa Fe,
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530 U.S. at 308. There is no reasonabl e basis for perceiving such
religious endorsenent in the Pledge. The Pledge is not a
“profession of a religious belief,” Pet. App. 11-12, but a
statenent of allegiance and loyalty to the Flag of the United
States, as a representative of the Republic itself. By its comopn
understanding, a “pledge” of “allegiance” is a “pronmse or
agreenent” of “devotion or loyalty” “owed by a subject or citizen

to his sovereign or governnent.” Webster’'s Third New Int’]

Dictionary 55, 1739 (1993); see Anerican Heritage Dictionary of the

English Language 47, 1390 (3d ed. 1992).

The court of appeals, however, trained its focus on the two-
word phrase “under God” and concluded that uttering that phrase
anounted to “swear[ing] allegiance to * * * nonotheism” Pet. App.
12. That conclusion is wong in three fundanental respects.

a. The Pledge Must Be Considered as a Whole

I n divorcing the phrase “under God” fromits |arger context,
the court of appeals “plainly erred.” Lynch, 465 U.S. at 680. 1In
Lynch, this Court stressed that the Establishnment C ause anal ysis
| ooks at religious synbols and references in their broader setting,
rat her than “focusing al nbost exclusively on the” religious synbol
alone. 1bid. The Lynch Court accordingly did not ask whet her the
government’s display of a creche -- a clearly sectarian synbol --
was perm ssible. The Court analyzed whether the overall nessage

conveyed by a display that included both that religious and ot her
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secular synbols of the holiday season conveyed a nessage of
endor senent, and concluded that it did not. 1d. at 680-686.

Likewse, in County of Allegheny, the Court analyzed and

uphel d the “conbi ned display” during the winter holiday season of
a Christmas tree, Liberty sign, and Menorah. 492 U S. at 616. The
Court thus | ooked at the content of the display as a whole, rather
than focusing on the presence of the Mnorah and the religious
nmessage that the Menorah would convey in isolation. 1d. at 616-
620. That Congress added the phrase “under God” to a preexisting
Pl edge does not change this analysis. The city governnent in

County of All egheny had |i kewi se added t he Menorah, after the fact,

to a preexisting holiday display. 1d. at 581-582. Yet this Court
focused its constitutional analysis on the display as a whole,
rat her than scrutinizing the message conveyed by each conponent as
it was added seriatim |d. at 616-620 & n. 64. 2¢

Read as a whole, the Pledge is nmuch nore than an isol ated
reference to God. Congress did not enact a pledge to a religious
synbol, a pledge to God, or a pledge of “belief in God.”

I ndi vi dual s pl edge al |l egiance to “the Flag of the United States of

26 See also Zelman v. Simons-Harris, 536 U S. 639, 656-657
(2002) (Establishnment Cause inquiry nust consider all relevant
prograns, not just the specific programchallenged); id. at 672-673
(O Connor, J., concurring) (same); Wallace, 472 U.S. at 78 n.5
(O Connor, J., concurring) (later addition of “under God” to the
Pl edge does not run afoul of the Establishnment C ause because it
“serve[s] as an acknow edgnment of religion with ‘the legitimte
secul ar purposes of sol emi zi ng public occasions, [and] expressing
confidence in the future ”).
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Anerica,” and “to the Republic for which it stands.” 4 U S.C 4.
The remai nder of the Pledge is descriptive, not “normative” (Pet.
App. 12) -- delineating the culture and character of that Republic
as a unified Country, conposed of individual States yet indivisible
as a Nation, established for the purposes of pronoting liberty and
justice for all, and founded by individuals whose belief in God

gave rise to the governnmental institutions and political order they

adopted and continues to inspire the quest for “liberty and
justice” for each individual. See J. Baer, The Pledge of
Al | eqgi ance: A Centennial History, 1892-1992 48-49 (1992)

(di scussing the “national doctrines or ideals” that inspired the

text of the Pledge). The Pledge s reference to a “Nation under
God,” in short, is a statenment about the Nation’s historical
origins, its enduring political philosophy centered on the

sovereignty of the individual, and its continuing denographic
character -- a statenent that itself is sinply one conponent of a
| arger, nore conprehensive patriotic nessage.

b. Reciting the Pledge is not a Religious Exercise

The court of appeals’ decision proceeds from the faulty
prem se that reciting the Pl edge’ s acknowl edgnent of the Nation's
religious heritage is tantanount to praying or Bible reading. The
decisions of this Court and individual Justices outlined above,
however, repeatedly adnonish that not every reference to GCod

anounts to an i nperm ssi bl e gover nnent - endor sed rel i gi ous exerci se,
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and they expressly refer to the Pledge and simlar cerenonial
references in contradistinction to formal religious exercises |ike
prayer and Bi bl e reading. Prayer is a nmedium for calling upon
i nvoking, or speaking to God or a divine entity, conveying
reverence, thankful ness, or praise to God, and seeking the Deity’s
bl essi ngs, favor, assistance, or forgiveness. Prayer, in short, is
an interactive rel ati onshi p between the person and a Hi gher Bei ng. #’

This Court’s decisions have |ong understood the difference
between a prayer and a patriotic or cerenonial reference to CGod.

In Engel, supra, the Court struck down the New York public school

systenis practice of reciting a nondenoni nati onal Regents prayer
because that formal “invocation of God s bl essings” was a religious
activity, “a solem avowal of divine faith and supplication for the
bl essings of the Almghty.” 370 U. S. at 424. The Court contrasted
t he Regents prayer with the “recit[ation] [of] historical docunents
such as the Decl arati on of I ndependence whi ch contain references to

the Deity,” concluding that “[s]uch patriotic or cerenonial

27 See Marsh, 463 U. S. at 811 (Brennan, J., dissenting)
(““Prayer is religion in act.’ ‘Praying neans to take hold of a
word, the end, so to speak, of a line that leads to God.'”");
Encycl opedic Dictionary of Religion, O Z 2852 (P. Meagher, et al.
eds., 1979) (“prayer” is “the free approach of nan to God to seek
the divine benevol ence and the benefits he needs for life, both
tenporal and eternal”); Canbri dge Encycl opedia 971 (D. Crystal ed.,
1990) (“prayer” is “[t]Jurning to God in speech or silent
concentration,” and “includes petition, adoration, confession,
i nvocation, thanksgiving, and intercession”); Oxford Dictionary of
Wrld Religions 762-764 (J. Bowker ed., 1997) (“prayer” is “[t]he
relating of the self or soul to God in trust, penitence, praise,
petition, and purpose”).
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occasions bear no true resenblance to the unquestioned religious
exercise that the State of New York has sponsored.” |[d. at 435
n.21. Thus, while the official prayer transgressed the boundary
bet ween church and state, no Justice questi oned New York’s practice
of preceding the prayer with recitation of the Pledge. See id. at
440 n.5 (Douglas, J., concurring).

Li kewse, in the course of striking down school prayer in
Schenpp, the Court noted, wi thout a hint of disapproval, that the
students also recited the Pledge of Allegiance inmediately after
t he i nval i dated prayer. Schenpp, 374 U. S. at 207. That is because,
as the concurrence explained, “daily recitation of the Pledge of
Al l egiance * * * sgserve[s] the solely secular purposes of the
devotional activities wthout jeopardizing either the religious
liberties of any nmenbers of the comrunity or the proper degree of
separ ati on between the spheres of religion and governnent.” [d. at
281 (Brennan, J., concurring). “The reference to divinity in the

revised pledge of allegiance,” the concurrence continued, may
nerely recogni ze the historical fact that our Nation was believed
to have been founded ‘under God.’” 1d. at 304. Its recitation
thus is “no nore of a religious exercise than the readi ng al oud of
Lincoln’s Gettysburg Address, which contains an allusion to the
sanme historical fact.” 1bid.; see Lee, 505 U.S. at 583 (striking
down graduation prayer, w thout suggesting that the Pl edge, which

preceded the prayer, was at all constitutionally questionable).
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As those cases recogni ze, describing the Republic as a Nation
“under God” is not the functional equivalent of prayer. No
communi cation with or call upon the Divine is attenpted. The
phrase is not addressed to God or a call for H's presence,
gui dance, or intervention. Nor can it plausibly be argued that
reciting the Pledge is conparable to readi ng sacred text, like the
Bi ble, or engaging in an act of religious worshinp. The phrase
“Nation under God” has no such established religious usage as a
matter of history, culture, or practice.

The court of appeals attenpted to distinguish the Pledge from
other references to God in public Iife on the ground that the
Pledge is “a performative statenent,” rather than sinply “a
reflection of [an] author’s profession of faith.” Pet. App. 16.
It is true that the Pledge is a “declar[ation] [of] a belief,”
Barnette, 319 U S. at 631, but the belief declared is not
nmonot heism it is a belief in allegiance and loyalty to the United
States Flag and the Republic that it represents. That is a

politically performative statenment, not a religious one. A

reasonabl e observer, reading the text of the Pledge as a whol e,
cogni zant of its purpose, and famliar with (even if not personally
subscribing to) the Nation's religious heritage, would understand

that the reference to God is not an approbati on of nonot hei sm but

a patriotic and unifying acknow edgnent of the role of religious
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faith in formng and defining the unique political and socia
character of the Nation.

Beyond that, the attenpted distinction of the Pledge from
ot her perm ssi bl e acknow edgnents of religion in public Iife nakes
no sense. Wth respect to “inpressionable young school children,”
id. at 15, there sinply is no coherent or discernible
“performative” difference between having them say the Pledge,
rather than sing the “officially espoused” National Anthem (*“And
this be our notto "In God is our Trust."), Engel, 370 U S. at 435
n.21, or having them nmenorize and recite the National Mtto (“In

God we trust”), 36 U S.C. 302 (enphasis added), the Declaration of

| ndependence, 1 U.S.C. p. XLIII (“We hold these truths to be self-
evident, that all nmen * * * are endowed by their Creator wth
certain unalienable Rights.”) (enphasis added), or the Gettysburg
Addr ess. I ndeed, the court of appeals’ approach leads to the
curious conclusion that the recitation of Bible passages or |ong-
establ i shed prayers in public schools, where students “nerely * * *
repeat the words of an historical docunent,” Pet. App. 16, would
trench | ess upon Establishnment C ause principles than the Pl edge’s
t wo-word acknow edgnent of the Nation’s religious heritage.

C. The Pledge Recital Policy is not Coercive

The court of appeals ultinately rested its determ nation that
recital of the Pledge by wlling students violates the

Establ i shnrent C ause on the ground that the practice has a
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“coercive effect,” because it forces students to choose between
“participating in an exercise wth religious content or
protesting.” Pet. App. 13. That test has no basis in
Est abl i shnent C ause jurisprudence and i s unworkable in the public
school environnent.

First, the court of appeals’ “coercion” analysis fails because
it is based on the false premse that reciting the Pledge is a
religious exercise. The test for unconstitutional coercion is not
whet her sonme aspect of the public school curriculumhas “religious
content” (Pet. App. 13), but whether the governnment itself has
beconme pervasively involved in or effectively coerced a religious
exercise. In Lee -- the case on which the court of appeals placed
critical reliance (id. at 10-11, 13) -- the Court held that the
Establi shnent Cl ause proscribes prayer at secondary schoo
graduati ons. Lee, 505 U S. at 599. What made those prayers
unconstitutionally coercive, however, was their character as a pure
“religious exercise” and the governnment’s “pervasive” invol venent
in institutionalizing the prayer, to the point of meking it a
“state-sponsored and state-directed religious exercise.” 1d. at
587. Coercion thus arose because (1) the exercise was soO
profoundly religious that even quiet acquiescence in the practice
woul d exact a toll on conscience, id. at 588 (“the student had no
real alternative which would have allowed her to avoid the fact or

appearance of participation”), and (2) the force wth which the
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government endorsed the religious exercise sent a signal that
di ssent woul d put the individual at odds not just with peers, but
with school officials as well, id. at 592-594.

Those concerns have little relevance here. Reciting the
Pl edge or listening to others recite it is a patriotic exercise.
It is not a religious exercise at all, let alone a core conponent
of worship I|ike prayer. Nor has the governnent, by sinply
acknow edgi ng the Nation's religious heritage, so intruded itself
intoreligious matters as to pressure or intimdate school children
into violating the demands of conscience. C assroom “exposure to
somet hi ng does not constitute teaching, indoctrination, opposition
or pronotion of * * * any particular value or religion.” NMbzert

v. Hawkins County Bd. of Educ., 827 F.2d 1058, 1063 (6th Gr.

1987), cert. denied, 484 U S. 1066 (1988). Gover nnent does not
make “religion relevant to standing in the political community
sinmply because a particular viewer of a display mght feel

unconfortable.” Capitol Square Review & Advisory Bd. v. Pinette,

515 U. S. 753, 780 (1995) (O Connor, J., concurring). What ever
“incidental” benefit mght befall religion from governnent’s
acknowl edgnment of the Nation’s religious heritage is not of

constitutional nonment. Capitol Sguare, 515 U. S. at 768. The

Est abl i shnent C ause is not violated just because a governnenta

practice “happens to coincide or harnonize with the tenets of sone
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or all religions.” MGowan, 366 U.S. at 442; see Lynch, 465 U.S.
at 683.

Second, any analysis of the coercive effect of voluntary
recital of the Pledge nust take into account this Court’s repeated
assurances that the “many manifestations in our public life of
belief in God,” Engel, 370 U.S. at 435 n. 21, far fromviolating the
Constitution, have becone “part of the fabric of our society,”
Marsh, 463 U. S. at 792, including in public school classroons. 1In
particular, over the last half century, the text of the Pledge of
Al |l egiance, with its reference to God, “has becone enbedded” in the
Aneri can consci ousness and “becone part of our national culture.”

D ckerson v. United States, 530 U S. 428, 443 (2000). Publ i c

famliarity with the Pledge’s use as a patriotic exercise and a
sol emi zing cerenony for public events ensures both that the
reasonabl e observer, famliar with the context and historic use of
the Pledge, will not perceive governnental endorsenent of religion
at the nere utterance of the phrase “under God,” and that
petitioners’ Pledge policy has no nore coercive effect than the use
of currency that bears the National Mtto “In God we trust.”
Moreover, the text of the Pledge has becone so engrained in the
nati onal psyche that declaring it unconstitutional would have its
own Establishnment C ause costs, as a generation of school children
woul d struggle to unlearn the Pl edge they have recited for years

and, under the direction of public school teachers, would | abor to
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bani sh the reference to God fromtheir nenory. That woul d bespeak
a level of hostility to religion that is antithetical to the very
pur pose of the Establishnent C ause.?®

Finally, the public schools cannot perform their job of
educati ng the next generation of citizens and teachi ng t hose val ues
that are “essential to a denocratic society,” Bethel, 478 U. S. at
681, if they have to expunge all pedagogical “exercise[s] wth
religious content,” because they woul d perforce conpel students to
choose “between participating * * * or protesting” (Pet. App. 13).
The Declaration of |ndependence has “religious content”; the
Gettysburg Address has “religious content”; many fanmous works of
art, literature, and nusic have “religious content.”?® To those
whose faith demands a purely domestic role for wonen or opposes
raci al integration, history | essons about the wonen’s suffrage and
civil rights novenents have “religious content.” See Mzert, 827
F.2d at 1062. “[Many political issues have theological roots.”

Id. at 1064. The reality is that the Nation’s history and culture

28 See Schenmpp, 374 U.S. at 225 (“[T]he State nmamy not
establish a religion of secularismin the sense of * * * preferring
those who believe in no religion over those who do believe.”)
(internal quotation marks omtted); Zorach, 343 U S. at 314.

2 |llinois ex rel. MCollumv. Board of Educ., 333 U. S. 203,
235-236 (1948) (Jackson, J., concurring) (“But it would not seem
practical to teach either practice or appreciation of the arts if
we are to forbid exposure of youth to any religious influences.
Misi c Wi thout sacred nusic, architecture mnus the cathedral, or
painting without the scriptural themes would be eccentric and
i nconpl ete, even froma secul ar point of view”).
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have religious content, and “[i]f we are to elimnate everything
that i s objectionable to any of these warring sects or inconsistent
with any of their doctrines, we will |eave public education in

shreds.” [llinois ex rel. MCollum v. Board of Educ., 333 U S.

203, 235 (1948).

Thus, public schools nay teach not just that the Pilgrins cane
to this country, but also why they cane. They may teach not just
that the Framers conceived of a governnental systemin which power
and i nalienable rights resided in the individual, but al so why they
t hought that way. They may teach not just that abolitionists
opposed sl avery, but also why they did. See Edwards, 482 U.S. at
606-607 (Powell, J., <concurring) ("As a mtter of history,
school chil dren can and should properly be inforned of all aspects
of this Nation's religious heritage. | would see no constitutional
problem if school children were taught the nature of the Founding
Father’'s religious beliefs and how these beliefs affected the
attitudes of the tinmes and the structure of our governnment.”). The
reference to a “Nation under God” in the Pl edge of Allegiance is an
official and patriotic acknow edgnent of what all students --

Jewi sh, Christian, Muslim or atheist -- nmay properly be taught in
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t he public schools.®* Recitation of the Pledge by willing students
thus conports with the Establishnent C ause.
CONCLUSION

The judgnment of the court of appeals should be vacated with
directions to dismss the conplaint for | ack of standing or | ack of
jurisdiction. In the alternative, the judgnent of the court of
appeal s shoul d be reversed.

Respectful |y subm tted.

THECDORE B. OLSON
Solicitor General

PETER D. KEI SLER
Assi stant Attorney CGeneral

PAUL D. CLEMENT
Deputy Solicitor General

GREGORY G KATSAS
Deputy Assistant Attorney General

PATRICIA A. M LLETT
Assistant to the Solicitor
Gener al

ROBERT M LOEB
LOVNELL V. STURG LL
SUSHVA SONI

Att or neys
DECEMBER 2003

30 See, e.0., Qur Country, 160-162, 212-213, 273-275 (Silver
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