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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDI Cl AL WATCH, | NC.,

Plaintiff,
V.
Cv. Action. 01-1530 (EGS)
NATI ONAL ENERGY PQOLI CY
DEVELOPMENT GROUP,

Def endant .

N N N N N N N N N N

S| ERRA CLUB,
Plaintiff,
V. Cv. Action 02-631 (EGS)

VI CE PRESI DENT RI CHARD
CHENEY, et al.

Def endant s,

N N N N N N N N N N N

MEMORANDUM OPINION
Plaintiffs Judicial Watch, Inc. and Sierra Cub filed these
now consol i dated | awsuits agai nst Vice President Richard Cheney,
the National Energy Policy Devel opnent Goup ("NEPDG'), various

ot her federal officials,! and private individuals? to enforce the

' The federal officials named in Judicial Watch's Second Anended
Conpl ai nt include: Secretary of the Treasury Paul O Neill, Secretary of the
Interior Gail Norton, Secretary of Agriculture Ann Venenman, Secretary of
Conmer ce Donal d Evans, Secretary of Transportation Norman M neta, Secretary of
Ener gy Spencer Abraham Secretary of State Colin Powell, Director of Federal
Emer gency Managenent Joseph Al | baugh, Admini strator of the Environnental
Protection Agency Christine Todd Witman, Chairnman of the Federal Energy
Regul at ory Conmi ssion Patrick Wod, Director of the Ofice of Minagenent and
Budget Mtchell Daniels, Assistant to the President Joshua Bolton, and
Assistant to the President Larry Lindsey. The federal officials naned in
Sierra Cub's Conplaint include: Andrew Lundqui st, Executive Director of the
NEPDG, Director of Energy Policy for Vice President Cheney and Senior Policy
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requi renents of the Federal Advisory Commttee Act ("FACA"), 5
US. C App. 2, the Freedomof Information Act ("FOA"), 5 U S.C
8552, the Adm nistrative Procedures Act ("APA"'), 5 U S. C. 8701 et
seq, and the federal mandanus statute, 28 U S.C. 8§ 1361. Wile
the clains raised by each plaintiff differ in relevant and

I nportant ways, there is substantial overlap between the two
conplaints. Both plaintiffs seek information concerning the
activities of the NEPDG and its nenbers in devel opi ng and
recommendi ng to President George W Bush a national energy
policy. Both plaintiffs allege that private individuals were
given a significant role in developing this energy policy, and as
a result, the confidentiality under which the NEPDG oper at ed

viol ated the requirenents of FACA. Defendants have noved to

di sm ss both conplaints, raising a nunber of jurisdictional,
statutory, and constitutional objections to these suits.

This case cones before the Court on federal defendants
notions to dismss the Judicial Watch and Sierra O ub conplaints,
as well as three private defendants' notions to dism ss the
Judi ci al Watch conplaint. Upon consideration of these notions,

the responses and replies thereto, the oral argunent of counsel,

Advi sor to the Departnment of Energy, Secretary Abraham Secretary Evans,
Secretary Norton, Secretary Veneman, Secretary O Neill, Secretary Mneta, and
Admi ni strator \Witnman.

2 The private individuals named in Judicial Watch's Second Anmended
Conpl ai nt include: Mark Racicot, Hal ey Barbour, Kenneth Lay, Thomas Kuhn, and
John and Jane Does 1-99, Certain Unknown Non- Federal Enployees. Sierra Cub
sued no non-federal individual defendants.
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the applicable statutory and case |law, the Court grants in part
and denies in part the federal defendants' notions, and grants

the private defendants' notions.

BACKGROUND

I. The National Energy Policy Development Group

On January 29, 2001, President George W Bush issued a
Menor andum est abl i shing the National Energy Policy Devel opnent
G oup. See Sierra Club Conpl. at 16; Defs.” Mem of Points &
Authorities in Support of Defs.' Mdt. to Dismss filed on
3/ 8/ 2002, Attach. A ("Bush Mem"). The Presidential Menorandum
mandat ed that the NEPDG was to be established within the
Executive Ofice of the President and was tasked w th devel opi ng
a national energy plan. 1d. The m ssion of the NEPDG was to
“devel op a national energy policy designed to help the private
sector, and as necessary and appropriate Federal, State, and
| ocal governnents, pronote dependabl e, affordable, and
envi ronnental |y sound production and distribution of energy.”
Id. The expressly delineated functions of the NEPDG were to
gat her information, deliberate, and nmake policy recomendati ons
to the President. 1Id. The President assigned the NEDPG the task
of submitting reports to the President on the difficulties in
ensuring the country’s energy needs and setting forth a

recommended national energy policy consistent with the group’s



m ssion. Id. The NEPDG was given a limted duration and was
authorized to act only through the end of the 2001 fiscal year.
Id.

Vi ce President Cheney was tasked with directing the group,
presi ding at neetings, and establishing any subordi nate groups to
assist the NEPDG in its work. 1d. The menorandum appoi nted the
follow ng individuals as nenbers of the group: Vice President
Cheney, the Secretary of the Treasury, the Secretary of the
Interior, the Secretary of Agriculture, the Secretary of
Commerce, the Secretary of Transportation, the Secretary of
Energy, the Director of the Federal Energency Managenent Agency,
the Adm nistrator of the Environnental Protection Agency, the
Assistant to the President and Deputy Chief of Staff for Policy,
the Assistant to the President for Economic Policy, and the
Assistant to the President for Intergovernnental Affairs. Id.
The nmenorandum al so stated that the Vice President could al so
Invite, when appropriate, the Chairman of the Federal Energy
Regul at ory Conmi ssion to participate, as well as the Secretary of
State, and “other officers of the Federal Government.” Id.
Fundi ng and support staff were to be provided by the Departnent
of Energy ("DCE"), and if necessary, by the National Econom c
Council and ot her appropriations available to the President.

On May 16, 2001 the NEPDG i ssued a public report that

recomrended a set of policies in the formof adm nistrative



actions and proposed | egislation. See "Reliable, Affordable, and
Environnental | y Sound Energy for Anmerica's Future,"” Report of the
Nat i onal Energy Policy Devel opnent G oup, avail able at
www. whi t ehouse. gov/ ener gy/ Nati onal - Ener gy-Pol i cy. pdf. That
report was approved by the President as the National Energy
Policy. 1d. The authority for the NEPDG term nated at the end
of the 2001 fiscal year, Septenber 30, 2001. See Bush Mem at 2.
As alleged in Judicial Watch's Conplaint, fromthe start,
the NEDPG gai ned the attention of the national nmedia. In
particul ar, the public demand for information about the energy
policy devel opnent process and identity of the participants in
that process has been great. That attention has only intensified
with the recent controversy over the highly publicized bankruptcy
of the Enron Corporation and allegations of contacts between
former Enron Chief Executive Oficer Kenneth Lay and the NEDPG
Both plaintiffs allege that private individuals and corporations
had access to the NEPDG and participated as nenbers of the NEPDG
Sierra Club also alleges that Sub-G oups of the NEPDG were
created, which also had private individual nenbers. Both
plaintiffs nade requests on behalf of their nenbers for
i nformati on about the NEPDG and had t hose requests deni ed by

def endant s.



II. Procedural History of the Judicial Watch and Sierra Club
Lawsuits

On June 25, 2001, plaintiff Judicial Watch wote to Vice
Presi dent Cheney expressing its opinion that the NEDPG was
required to conply with FACA, asking to attend all future NEPDG
nmeetings, and requesting copies of m nutes and ot her docunents
under FACA and FO A. Judicial Watch is a sel f-described non-
profit public interest law firmthe m ssion of which includes
pronoti ng open governnent. The Ofice of the Vice President
responded by letter on July 5, 2001 denying Judicial Watch's
request and informng Judicial Watch that the NEPDG was not
subj ect to either FACA or FO A

On July 16, 2001, Judicial Watch filed this [awsuit.

Judicial Watch initially sued only the NEDPG alleging violations
of FACA and FO A. After receiving several extensions of tine to
file a responsive pleading fromthis Court, on October 17, 2001,
def endant NEPDG noved to dismss. Defendant NEPDG originally
argued that Judicial Watch's conplaint failed to state a claim
under FACA because the NEPDG consi sted solely of federal
officials, and that it would violate Article Il of the
Constitution to apply FACA to this group.

On January 31, 2002, this Court issued an Order setting
forth constitutional issues to be briefed in advance of a hearing
on the NEPDG s notion to dismss. That briefing was conpl eted on

February 11, 2002. On February 12, 2002, this Court held a



hearing at which the Court discussed with governnment's counse
several problens with the briefs filed by the governnent in this
case. First, although noving to disn ss the conplaint, the
governnment had attached and relied on evidence outside the
Compl aint to support its argunents. This Court inquired why it
shoul d not convert the government's notion to a notion for
sumary judgnent pursuant to Federal Rules of Procedure 12 and 56
and proceed i mMmedi ately to discovery. Furthernore, the Court
di scussed several serious deficiencies in the | egal argunents
rai sed by the governnent, particularly the governnent's failure
to cite controlling adverse authority fromthe D.C. Crcuit on
the i ssue of npotness, despite governnent's counsel having al so
been counsel in those cases. In addition, the Court discussed
what appeared to be governnent counsel's mi scharacterization of
Suprene Court precedent on the constitutional separation of
powers issue. Defense counsel conceded that it had argued for
the application of a constitutional standard that did not reflect
controlling law without informng the Court that it was doing so.
See Tr. 2/12/2002 at 33:17 - 34:1; 35:8 - 35:23; 36:15 - 38:7;
38:20 - 39:1; 39:9 - 40:16.

At that hearing, governnment's counsel admtted to this Court
that the briefs submtted did not represent the governnent's best
efforts, and requested further opportunity to research and bri ef

the inmportant issues raised by this case. Plaintiff also



requested the opportunity to anend its conplaint to include
addi ti onal defendants, in light of argunents nade by the
government with respect to the term nation of the sol e defendant
NEPDG. Despite the serious inadequacies in the government's
briefing to date, the Court found that it was in the interest of
justice to allowthe plaintiff to anend its conplaint and the
defendant to re-brief its notion to dismss.

Judicial Watch filed its First Anended Conpl ai nt on February
15, 2002, nami ng Vice President Cheney, the NEPDG several
Cabi net nenbers, and several private individuals as defendants.
The federal defendants noved to dism ss the Arended Conpl ai nt.
Defs." Mot. of 3/8/02. For the first tinme, the federal
def endant s argued, anong other things, that Judicial Watch's
conpl aint shoul d be di sm ssed because FACA affords no private
cause of action. Three of the private defendants al so noved to
di sm ss the Anmended Conpl aint on the grounds that neither FACA or
FO A apply to private individuals.

On January 25, 2002, Sierra Cub filed suit against Vice
Presi dent Cheney, the NEPDG and various agency officials
pursuant to the APA, the federal nmandanus statute, and FACA in
the United States District Court for the Northern District of
California. The governnent noved to transfer that case to this
Court. While awaiting the decision of the Northern District of

California on the transfer nmotion, Sierra C ub and Natural



Resources Defense Council ("NRDC') were granted |eave to file

am cus briefs in the Judicial Watch case. On March 21, 2002, the
Northern District of California transferred the Sierra C ub case
to this Court, where it was filed as a related case to the

Judi cial Watch case. This Court ordered the two cases
consol i dat ed under one case nunber and set forth an expedited
briefing schedul e.

On April 5, 2002, the federal defendants noved to dism ss
the Sierra Cub conplaint, raising many of the same issues as in
their notion to dism ss Judicial Watch's First Anended Conpl ai nt.
Defs.' Mot. of 4/5/02. |In addition, the federal defendants also
argued for the dismssal of Sierra Club's clainms pursuant to the
APA and the federal mandanus statute. Briefing in both cases was
conpl eted on April 29, 2002.

This Court held oral argunment on the federal defendants
notions to dismss on May 23, 2002. After hearing argunent from
both plaintiffs, am cus NRDC, and the federal governnent, the
Court made several rulings by Order issued that sanme day. First,
the Court granted plaintiff Judicial Watch | eave to file a second
anended conplaint to include clains under the APA and the federal
mandanus statute that were in substance identical to Sierra
Club's clains under those statutes. Second, this Court ordered
that it would consider federal defendants' notion to dismss the
Sierra Club conplaint and the notion to dism ss Judicial Watch's
Second Anended Conplaint, along with any suppl enental argunents

9



t he governnent would add in the tinme allotted. Third, the Court
granted defendants' notion to dismss the APA cl ains agai nst Vice
Presi dent Cheney and the NEPDG  Fourth, the Court denied al

ot her aspects of the notions to dismss at that tinme. Fifth, the
Court ordered that this Menorandum Opi ni on, expl ai ning the
Court's decision on the notions to dismss, would be issued
pronptly. Finally, the Court ordered the parties to begin to
devel op a proposed di scovery plan, which would be filed soon
after this Menorandum Qpi ni on was i ssued.

On May 28, 2002, Judicial Watch filed a Second Anmended
Conmpl ai nt, incorporating the | anguage of Sierra Cub's APA and
mandanmus clainms.®* On June 3, 2002 the federal defendants noved
to dism ss, incorporating by reference the argunents made in
their notions to dismss of March 8, 2002 and April 5, 2002.
Judicial Watch filed an opposition to that notion, simlarly
i ncorporating argunents nade in previous filings.

ITIT. Other NEPDG-related Cases Before this Court

In addition to the two consolidated suits before this Court,
the activities of the NEPDG are the subject of several other
| awsuits and congressional inquiries. Several other FO A cases

are pending before this Court. See, e.g, Judicial Watch v.

3 Count 111 of Judicial Watch's Second Amended Compl ai nt exceeded the
scope of this Court's order pernmitting the amendnent, as it was al so brought
agai nst the private defendants who do not appear in the Sierra Club |awsuit.
Consequently, this Court disnm ssed Count 11l with respect to the private
defendants only. See Order of May 31, 2002.

10



Department of Energy, G v. Action No. 01-981 (PLF); Natural
Resources Defense Council v. Department of Energy, Cv. Action
No. 01-2545 (PLF). The agency defendants in those FO A cases
have been ordered by this Court to produce responsive docunents,
and have begun to do so, thereby revealing nore information about
the operations of the NEPDG than was avail able at the outset of
either of these consolidated cases.

In addition, the General Accounting Ofice (GAO, on behalf
of Congress, filed suit in this Court challenging the Wite
House's refusal to turn over information about NEPDG to GAO
pursuant to GAO s investigatory authority. See walker v. Cheney,
Cv. Action No. 02-0340 (JDB). Information released as a result
of these cases may potentially inpact the statutory and
constitutional issues raised by this case.

DISCUSSION
I. Standard of Review

This Court wll not grant the defendants' notions to dism ss
pursuant to Fed. R Civ. P. 12(b)(6) “unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his claimwhich would entitle himto relief." See Conley v.
Gibson, 355 U.S. 41, 45-46, 78 S. C. 99 (1957); Kowal v. MCI
Communications Corp., 16 F.3d 1271, 1276 (D.C. G r. 1994).
“Indeed it may appear on the face of the pleadings that a

recovery is very renote and unlikely but that is not the test.”
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Scheuer v. Rhodes, 416 U.S. 232, 236, 94 S. C. 1683 (1974).

Furthernore, a notion to dismss is intended to test the
sufficiency of the conplaint and the conplaint alone.* See,
e.g., Scheuer v. Rhodes, 416 U S. 232, 236, 94 S. . 1683
(1974); Tele-Communications of Key West v. USA, 757 F.2d 1330,
1335 (D.C. Cir. 1985) (“a Rule 12(b)(6) disposition nust be made
on the face of the conplaint alone”). Accordingly, at this stage
in the proceedings, the Court nust accept as true all of the
conplaints’ factual allegations. See Doe v. United States Dep’t
of Justice, 753 F.2d 1092, 1102 (D.C. Cr. 1985). Plaintiffs are
entitled to "the benefit of all inferences that can be derived
fromthe facts alleged." Kowal, 16 F.3d at 1276.
IT. Federal Defendants' Motions to Dismiss
A. Mootness

The federal defendants have noved to dism ss both conplaints
as noot because the NEPDG term nated pursuant to the terns of the
Presidential Menorandum on Septenber 30, 2001. Because at | east
two fornms of relief, an injunction requiring the disclosure of
records and a declaration that the governnment violated FACA are

avai | abl e, these case are not noot. See Cummock v. Gore, 180

4 In response to the initial Judicial Wtch Conplaint, the NEPDG
attenpted to rely on facts outside the Conplaint to support its notion to
di smss, see Defs.' Br. of 2/5/2002 at 9. However, the federal defendants do
not rely on naterials outside the conplaints in the notion filed in response
to Judicial Watch's First and Second Anended Conplaints, or Sierra Club's
conpl aint and thus this Court need no | onger consider the issue of whether
conversion to a sunmary judgnent notion is appropriate pursuant to Rules
12(b) (6) and 56.
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F.3d 282 (D.C. Gir. 1999); Byrd v. EPA, 174 F.3d 239 (D.C. Gr.
1999). Furthernore, because Judicial Watch has alleged inits
Second Anended Conplaint that on information and belief the NEPDG
is continuing to operate despite the termnation of its mandate
in the Presidential Menorandum Judicial Watch's clains are not
noot .

It is well settled that the exercise of judicial power
aut horized by Article I'll of the U S. Constitution depends on the
exi stence of a case or controversy. See, e.g., Preiser v.
Newkirk, 422 U.S. 395, 401, 95 S. C. 2330 (1975). A case is
noot when it “has lost its character as a present, live
controversy of the kind that nust exist if [the court] is to

avoi d advi sory opi nions on abstract questions of |aw. Schering
Corp. v. Shalala, 995 F.2d 1103, 1106 (D.C. Cr. 1993). Article
I1l is satisfied when, as here, the existence of a “partia
remedy” is “sufficient to prevent [a] case from bei ng noot.”

Calderon v. Moore, 518 U.S. 149, 150, 116 S. C. 2066 (1996).

1. Judicial Watch's All egations of the Ongoi ng Exi stence
of the NEPDG

_Judicial Wwatch's Second Anended Conplaint alleges that "[0]n
information and belief, the NEPDGis still in existence." Jud.
Watch Sec. Anend. Conpl. at § 38. The Conplaint then alleges

t hat NEPDG nenbers and staff continue to nmeet to discuss and
formul ate energy policy. Id. However unlikely, this Court can

not determne at this stage of the case whether or not this
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allegation is true, but rather must accept it as true for
pur poses of deciding this notion to dismss. Scheuer, 416 U. S
at 236. The federal defendants argue in response that "[t] here
can be no question that, as a matter of law, the NEPDG no | onger
exists." Defs.' Mt. of 3/8/2002 at 9. This argunent m sses the
mark. Plaintiff Judicial Watch is not arguing that the |egal
authority for the NEPDG continues, but that the NEPDG has
continued to neet despite the termnation of its legal authority.
The continued exi stence of the NEPDG is not, as defendants
contend, a question of law, but is a question of fact that is
clearly in dispute.

In the alternative, the federal defendants argue that even
i f the ongoi ng existence of the NEPDG is a question of fact, this
Court should not accept this fact as true because it is not
"well-pled.” Defs.' Mt. of 3/8/2002 at 9 n.4. Defendants argue
that where there is a disparity between facts alleged in a
conplaint, and exhibits submtted by the plaintiff in support of
the conplaint, the exhibit trunps the allegation. 1d. (citing
cases). Defendants point out that the letter attached to
Judi ci al Watch's Second Amended Conpl aint and cited by Judi ci al
Watch to support its allegation of an Cctober 2001 neeting
bet ween NEPDG staff and Enron representatives actually states
that the neeting occurred "after the term nation of the Goup."

Jud. Watch Sec. Anend. Conpl. Ex. 11, at 2. Defendants are

14



correct that this letter clearly states that this neeting
occurred after the NEPDG s term nation. Regardl ess, defendants
argurment that Judicial Watch's Second Amended Conplaint is not
well-pled fails to acknowl edge that the Amended Conpl ai nt does
not sinply allege that this one neeting occurred, but that "[o0]n
information and belief, other neetings between both federal and
non-f ederal nmenbers of the allegedly defunct NEPDG have occurred
and are still occurring to this day to continue discussions on
forumalting a national energy policy.” Jud. Watch Sec. Anmend.
Conpl . at 138. At this stage of the proceedings, prior to any
di scovery, this Court must accept these facts as true, no matter
how vi gorously defendants contest the truthful ness of these
al | egati ons.

| f the NEPDG does continue to exist and neet to formnul ate
energy policy, this Court can still award the relief requested by
Judi ci al Watch. Therefore, because Judicial Watch has all eged
t he ongoi ng exi stence of this group, none of Judicial Watch's
clainms are noot.

2. Even if the NEPDG no Longer Exists, These Cains are
Not Moot .

Unli ke Judicial Watch, Sierra Cub does not allege that the
NEPDG conti nues to exist, but concedes that the NEPDG term nated
on Septenber 30, 2001. However, even if in fact the NEPDG ceased
to exist on Septenber 30, 2001, Judicial Watch and Sierra Club's

requests for docunments and declaratory relief are not noot.
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a. | njunctive Relief

Both plaintiffs have requested that this Court order the
rel ease of docunents related to the NEPDG s activities as relief
for the alleged violations of FACA. Jud. Watch Sec. Anend.
Compl . at 22, 5,6; Sierra Club Conpl. at {36. FACA nandates
public access to sonme records of advisory conmttees:

Subject to [the requirenments of FO A] the records,

reports, transcripts, mnutes, appendi xes, working

papers, drafts, studies, agenda, or other docunents,

whi ch were nmade available to or prepared for or by each

advisory conmttee shall be available for public

i nspection and copyi ng. .
5. US.C App. 2 8§ 10(b). This provision “affirmatively
obligates the Governnent to provide access to the identified
materials.” Food Chem. News v. Dep't of Health and Human Servs.,
980 F.2d 1468, 1472 (D.C. Cr. 1992); see also Cummock v. Gore,
180 F.3d 282, 289 (D.C. Cir. 1999). Furthernore, this public
access provision applies even where there has been no specific
request made, unless “the agency reasonably clains [the
materials] to be exenpt fromdi scl osure pursuant to FOA.” Food
Chem. News, 980 F.2d at 1469; see also Cummock, 180 F.3d. at 289.
However, this provision does have a tine limtation: the
docunents, "shall be available for public inspection and copying

until the advisory committee ceases to exist." 5 US C
App. 2 8 10(b) (enphasis added).

The federal governnent's statutory duty under FACA to all ow

the public to inspect and copy docunents nay be limted in tine

16



by the statute, but the ability of a court to award access to the
docunents as relief for previous violations of that duty is
limted only by the existence of the docunments. The ternms of the
statute create the substantive requirenents to which the
government mnust adhere — the governnment nust nake docunents
avai l able only while an advisory commttee exists. Here, both
plaintiffs have properly alleged that the governnment failed to
make docunents available during the life of the NEPDG  Whet her
or not plaintiffs sued before or after the group term nated does
not alter the allegation that the government failed to neet the
substantive requirenents of the statute during the relevant timne-
frame. Assuming the facts in the conplaints to be true, the
government violated the public access provisions of the statute.
Contrary to the federal defendants' argunent here, the terns of
the statute limt the scope of liability, not the availability of
a renedy.

The Court is free to exercise its discretion to craft
equitable relief addressing statutory violations. Indeed, if
after discovery this Court determnes that a statutory violation

has occurred, the Court must provide sonme formof relief. See,
e.g., Oakland Cannabis Buyers' Cooperative v. Ashcroft, 532 U. S.
483, 121 S. C. 1711 (2001). Here, one alleged violation is a

failure to provide access to docunents during the lifetine of the

NEPDG. This Court, in its discretion, could determ ne at sone

17



| ater date that ordering defendants to provi de whatever rel evant
docunents still exist is an appropriate renedy for that
vi ol ati on.

Thus, whether the relief is available is contingent not on
t he continued exi stence of the group, but on the continued
exi stence of the records and information.® |In other cases,
plaintiffs' clains for docunents pursuant to 8 10(b) were
eventual ly rendered noot not by the term nation of the advisory
group but only when the defendants rel eased the docunents. See,
e.g., Byrd v. EPA, 174 F.3d 239 (D.C. Cir. 1999); Physicians
Comm. for Responsible Medicine v. Glickman, 117 F. Supp.2d 1
(D.D.C. 2000); Ass'n of Am. Physicians and Surgeons v. Clinton,
879 F. Supp. 10 (D.D.C. 1994).

The D.C. Circuit has held that a request for docunents
pursuant to FACA is not rendered noot by the term nation of the
advi sory comm ttee in question. Cummock v. Gore, 180 F.3d 282
(D.C. Gr. 1999). In Cummock, the D.C. Crcuit reversed a
district court opinion that in part dismssed the plaintiff’s
cl ai m because her request for docunents was untinely. The Court
hel d that Cummopbck had an enforceable right to the docunents that
were denied to her during the conmttee's exi stence and renmanded

for the District Court to determ ne precisely what information

At the hearing on February 12, 2002, when governnent's counse
acknow edged that rel evant documents still exist, this Court ordered the
governnent to maintain those docunents for the duration of this [awsuit.

18



Cummock was entitled. 180 F.3d at 292-93. The primary argunent
by the governnment in Cummock was that the plaintiff, as a nenber
of the advisory conmttee in question, had no cause of action
under FACA for access to records. The Court rejected the
government's argunent, holding that a nenber of an advisory
commttee has an even greater right of access than does the
public under 8 10(b), but in so holding discussed the paraneters
of the public’'s right. The Court explai ned:

In any event, the CGovernnent does not dispute that

commttee nenbers have at |east the sane rights under

FACA as the public. Al though we disagree with the

Government's position that the rights of a conmmttee

menber extend no further than the rights of a

non- menber, even taking only this limted view, the

Governnment's concession is significant. Because there

is no question under our precedent that members of the

public possess enforceable rights to obtain information

under FACA, see Food Chem. News, 980 F.2d at 1472, it
follows a fortiori that commttee nenbers have at | east

t hese sane rights. And we have also made it clear that

FACA rights are enforceable even after an advisory

committee has been disbanded. See, e.g., Byrd, 174 F.3d

239, 243-44 (rejecting argunent that plaintiff's injury

was not redressabl e where panel had al ready conpl eted

its work and been di sbanded).

180 F. 3d at 292 (enphasis added).

The holding of the DDC. Grcuit in Cummock is clear
"Cunmock cl early possesses an enforceable right to information
under FACA, because any nenber of the public possesses such a
right. Moreover, Cunmpbck possesses an even greater right than a
menber of the public, because, as a Comm ssion nenber, she is

entitled to fully participate...." 1d. at 292. 1In so holding,
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the DDC. Grcuit was attenpting to be faithful to |egislative
intent. Wth respect to the public access provision, § 10(b),
the |l egislative history expl ains:

This provision has the effect of assuring openness in

t he operations of advisory commttees. This provision

coupled with the requirenment that conplete and accurate

m nutes of commttee neetings be kept serves to prevent

the surreptitious use of advisory conmttees to further

the interests of any special interest group. Al ong

with the provisions for bal anced representation

contained in Sec. 4 of the bill, this requirenent of

openness is a strong safeguard of the public interest.
H R Rep. 92-1017, reprinted in 1972 U.S.C.C. A N at 3491. The
surreptitious use of advisory conmttees by special interest
groups could necessarily result in a lack of know edge about the
group’s activities, as exenplified by the allegations in this
case. It is entirely conceivable that only after the fact would
t he public becone aware of a group’s existence and activities,
and only after the fact could the public then claimits right of
access to docunents. |In addition, mandating that a court's
ability to enforce the FACA record-keeping requirenent ends with
the termnation of the advisory conmttee would create an odd
incentive for the government to term nate any problenmatic
advisory group to avoid shedding light on its activities.

Def endants try to distinguish Cummock by arguing that
Cummock applies only to suits by nenbers of an advisory

commttee. See Defs.' Mdt. of 3/8/2002 at 10. But the passage

cited above clearly assunmes for sake of argunment that "that the
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rights of a commttee nenber extend no further than the rights of

a non-nmenber," and then states that "menbers of the public
possess enforceable rights to obtain informati on under FACA" and
that "FACA rights are enforceable even after an advisory
conmittee has been di sbanded.” 180 F.3d at 292. Furthernore,
the Court held that "Cummock clearly possesses an enforceabl e
right to information under FACA, because any nenber of the public
possesses such a right." 1d. Contrary to defendants' argunent,
t hese concl usions are not dicta, but are central to the D.C
Circuit's reasoning and holding. 1In order to determ ne what
rights Cunmock possessed, the Court reasoned that Cummobck nust
have at |east as many rights as the public, which include the
right to docunents after the comm ttee has been di sbanded.
Finally, defendants argue that Cummock cites only one case,
Byrd v. EPA, 174 F.3d 239 (D.C. Gr. 1999), to support the
conclusion that a claimfor docunents is not noot beyond the life
of the coonmttee, and therefore is limted to the scope of Byrd.
Byrd held that a request for declaratory relief under FACA was
not nooted by the dissolution of the advisory commttee at issue.
Id. at 244. Thus, defendants argue that Cummock's citation to
Byrd "can only be understood to be a reference to the limted
declaratory relief at issue in Byrd " Defs.' Mt. of 3/8/02 at

11 n.7. Defendants fail to recognize that the D.C. Crcuit in

Cummock extended the general proposition in Byrd that relief can

21



exi st beyond the life of the commttee to clains for other
relief. Insofar as Cummock is an extension of the holding in
Byrd, it is an extension that is binding on this Court.

Def endants al so argue that after the term nation of an
advi sory cormmittee, FO A provides the only statutory right of
access to documents. In the absence of a FACA violation, this
may be an accurate statenent. |If the governnent conplies with
FACA, and provides docunents in a reading roomuntil the
conmittee ceases to exist, and a citizen wants to access those
docunents at sone tine after the term nation of the commttee,
that citizen would have to file a FO A request to a proper agency
def endant for those docunents. But that scenario is not what
plaintiffs have all eged here. Wen the governnent viol ates FACA,
the question is not what other statutes could al so provide a
ri ght of access, but what options are available to this Court to
remedy that statutory violation.

Finally, defendants also argue that plaintiffs' clains are
noot because they did not request a prelimnary injunction to
preserve the records at issue here. |Indeed, plaintiffs could
have noved for a prelimnary injunction to require defendants to
mai ntain the rel evant docunents. However, plaintiffs were in no
way required to request such prelimnary relief in order to
mai ntain the controversy. Relief is available as |ong as

rel evant docunents exi st.
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b. Decl aratory Reli ef

Def endants al so argue that plaintiffs' request for a
decl aratory judgnent that defendants violated FACA is noot.

Def endants argue that, because all other clains for relief are
noot, the claimfor declaratory relief cannot survive al one,
citing City of Houston v. Dep't of Housing & Urban Dev., 24 F.3d
1421, 1429 (D.C. Cir. 1994). As explained above, the clainms for
injunctive relief regarding the docunents are not noot in this
case, so this argunment by defendants fails. However, even if al
the other clains for relief were noot, this Court would follow
the DDC. Circuit's holding in Byrd that a claimfor declaratory
relief is not nooted by the term nation of the commttee. 174
F.3d 239 (D.C. Gir. 1999).

I n concl usion, Judicial Watch's clains are not noot because
it has all eged the ongoing existence of the NEPDG Regardl ess of
the likelihood of the truth of these allegations, this Court nust
accept themas true for purposes of deciding these notions. In
addition, Sierra Club's clains are not noot because this Court
can renedy any all eged violations of FACA the APA, and the
mandanmus statute with injunctive and declaratory relief.

B. FACA Claims

1. FACA Provides No Private Cause of Action

Bot h Judicial Watch and Sierra Club allege that the

activities of the NEPDG are subject to FACA because the group was
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established by the President to provide advice on energy policy,
and had nenbers who were not full-tine federal enployees. Both
Judicial Watch and Sierra Club further allege that the activities
of the NEPDG violated all the procedural requirenments of FACA by
failing, for exanple, to provide public notice of neetings,
public access to neetings, and public access to m nutes and
docunents generated by the NEPDG Sierra Club also alleges that
in addition to the NEPDG defendants established and utilized
"Sub- G oups” of the NEPDG which also had private nenbers and
whi ch al so were subject to and violated FACA' s requirenents.

In response to these allegations, defendants argue that
Judi cial Watch and Sierra Cub's clainms pursuant to FACA should
be di sm ssed because there is no private right of action under
FACA.°® VWhile both Sierra Club and am cus NRDC concede t hat
there is no private cause of action under FACA, Judicial Watch
contends that there is. However, in the event that this Court
shoul d be convinced by the governnment's argument with respect to
FACA, at oral argunent Judicial Watch requested and was granted
| eave to anmend its conplaint to include clains under the APA and
f ederal nmandanus statute.

Not wi t hst andi ng the nmany previous cases in which courts have

inplicitly recognized a private right of action pursuant to FACA,

® Defendants did not nake this argunent in their original notion to
dism ss the Judicial Watch clains, but raised it only in response to Judici al
Watch's First Amended Conplaint. See Defs.' Mt. of 3/8/02.
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in light of the Suprenme Court's recent decision in Alexander v.
Sandoval, 532 U.S. 275, 121 S. . 1511 (2001), this Court has no
choice but to hold that FACA creates no private right of action.
Sandoval makes very clear that courts can not read into statutes
a cause of action that has no basis in the statutory text. 532
U S at 286-87 ("Statutory intent on this latter point is
determnative.... Wthout it, a cause of action does not exist
and courts may not create one, no matter how desirable that m ght
be as a policy matter, or how conpatible with the statute.")
(internal citations omtted). The Sandoval Court rejected any
attenpt to "revert in this case to the understanding of private
causes of action that held sway 40 years ago" that would all ow
courts to inply a cause of action where consistent wth the
purpose of the statute at issue. Id. Regardless of how all ow ng
such a private cause of action may further the purposes of FACA,
nothing in the text of FACA supports a private right to sue. The
statutory | anguage may create rights and duties that have been
recogni zed by courts in the past. See, e.g., Cummock v. Gore,
180 F. 3d 282 (D.C. Gr. 1999). However, |anguage that creates a
right is insufficient to create a right to sue. The Sandoval
Court made clear that the statute nust provide not only a private
right but also a private renedy. 532 U. S at 286-87.

Not hi ng in the | anguage of FACA evidences any intent to

create such a renedy. Precedent does not require this Court to
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hold otherwise. It is true that several cases have been brought
pursuant to FACA apparently w thout incorporating the FACA
violation into a corresponding APA claim See, e.g., Public
Citizen v. Dep't of Justice, 491 U. S. 440, 109 S. C. 2558
(1989); Cummock v. Gore, 180 F.3d 282 (D.C. Cir. 1999); Ass'n of
Am. Physicians and Surgeons v. Clinton, 997 F.2d 898 (D.C. G r
1993). Apparently, in all of these cases, the courts assuned

t hat FACA provided a cause of action. None of the cases
addressed the issue of whether Congress created a private right
to sue under FACA. This Court cannot rely on an inplicit
assunption, even an assunption nmade by the Suprenme Court, when a
| ater Suprenme Court decision nmakes clear that the requisite
statutory | anguage is |acking here.

However, defendants overstate the anount of precedent that
supports their position that a plaintiff nust sue under the APA
to enforce FACA. Defendants cite cases fromthe D.C. Crcuit,
Claybrook v. Slater, 111 F.3d 904, 908-09 (D.C. Cr. 1997),
Animal Legal Defense Fund v. Shalala, 104 F.3d 424, 430 (D.C.
Cr. 1997), Wwashington Legal Found. v. U.S. Sentencing Comm'n, 17
F.3d 1446, 1450 (D.C. Cr. 1994), and one case fromthis Court,
Fertilizer Institute v. EPA, 938 F. Supp. 52, 54 (D.D.C. 1996),
for the proposition that "judicial review of FACA clains is
avail abl e only through the APA." Defs.' Reply of 4/26/02 at 5.

Yet none of the D.C. Crcuit cases cited by defendants hold
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this.’

The Fertilizer Institute case does clearly hold that
"[s]ince FACA contains no provision for judicial review the
avai lability if such review nust derive fromthe APA " 938 F.
Supp. at 54. However, one other case fromthis Court, cited by
plaintiff Judicial Watch, holds the opposite: that FACA does
create a private cause of action. Wwashington Legal Found. v.
American Bar Ass'n Standing Comm. on the Fed. Judiciary, 648 F.
Supp. 1353, 1361 (D.D.C. 1986).

Notw t hst andi ng the relative confusion that exists within
the FACA doctrine with respect to this question, the Suprene
Court's standard is now clear: this Court cannot read into a
statute a cause of action that Congress has not expressly

created. Sandoval, 532 U.S. at 286. Consequently, Judicial

" Claybrook v. Slater involved a chal |l enge under FACA to the decision of

an agency representative not to adjourn an advisory committee neeting. 111
F.3d at 906. The D.C. Circuit affirmed the District Court's dism ssal of the
action for |ack of standing, reasoning that the plaintiff had no legally
cogni zabl e injury because the action at issue was conmtted to agency
discretion. 1Id. In so holding, the Court stated, "the Adm nistrative
Procedure Act . . . governs judicial review of agency actions.” 1d. at 908
Wiile the D.C. Circuit did analyze that FACA claim brought against the
Federal Hi ghway Adm nistration, under the APA, it did not hold that a FACA
claimwas only available under the APA. The case says not hi ng about whet her
and how FACA cl ai ms brought against entities in the governnent that are not
agenci es for APA purposes can proceed.

Nei ther Animal Legal Defense Fund v. Shalala nor Washington Legal
Foundation v. U.S. Sentencing Commission address the availability of a private
ri ght of action under FACA. 104 F.3d 424; 17 F.3d 1446. The | anguage with
respect to the APA incorrectly cited by defendants here, cones froma
di scussi on of whether the Sentencing Commission qualifies as an "agency" for
pur poses of FACA. FACA incorporates the definition of "agency" used in the
APA; thus, with respect to what qualifies as an agency, the APA "determ nes
FACA coverage." 104 F.3d at 430. Neither of these cases addresses whet her
FACA contains a private right to sue
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Watch and Sierra Cub's clainms pursuant to FACA nust be
di sm ssed.
C. APA Claims

Plaintiffs allege that by failing to conply with FACA, the
def endants have acted arbitrarily and capriciously, not in
accordance with law, and w thout observation of procedure
required by law, in violation of the APA. 5 U. S.C 8§ 706(2)(A)
and (D) ("The reviewing court shall . . . hold unlawful and set
asi de agency action, findings, and conclusions found to be — (A
arbitrary and capricious, an abuse of discretion, or otherw se
not in accordance with law. .. (D) w thout observance of procedure
required by law'). Defendants argue that plaintiffs have failed
to state a clai munder the APA because many of the defendants are
not "agencies" and therefore not |iable pursuant to the APA. For
t hose defendants that are covered by the APA, defendants argue
that plaintiffs have not identified the requisite "final agency
action."

Plaintiffs' APA clains against two of the naned defendants,
Vi ce President Cheney and the NEPDG were disnissed by this Court
on May 23, 2002. Plaintiffs have alleged sufficient final agency
action with respect to the renai ni ng agency defendants for this

Court to deny the notions to dismss.

1. Non- Agency Def endants
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Judi cial Watch and Sierra Cub have naned as defendants the
followi ng: Vice President R chard Cheney, the NEPDG Andrew
Lundqui st, Executive Director of NEPDG and Director of Energy
Policy for Cheney and Senior Policy Advisor to the DOE, Spencer
Abraham Secretary of DOE, Donald Evans, Secretary of Commerce,
Gal e Norton, Secretary of the Interior, Ann Veneman, Secretary of
Agriculture, Paul O Neill, Secretary of the Treasury, Norman
M neta, Secretary of Transportation, and Christine Todd Whitnman,
Adm ni strator of the EPA. Defendants argue that the Vice
President, the NEPDG and any all eged NEPDG sub-groups are not
"agenci es" for purposes of the APA

a. Vice President Cheney

Sierra Cl ub® concedes that Vice President Cheney is not an
agency for purposes of the APA. Sierra Club's Cop'n at 7 n. 3.
Thus, this Court need not resolve the question of whether the
Vice President may ever be an "agency" for purposes of the APA,

t hereby avoiding a difficult constitutional question. See Public
Citizen v. Dep't of Justice, 491 U S. 440, 466, 109 S. . 2558
(1989) (enphasizing doctrine of constitutional avoidance); cf

Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992) (holding

¥ Judicial watch has opposed the federal defendants' notion to disniss
its Second Anended Conplaint by incorporating by reference the argunents
previously made in its opposition briefs and the briefs of Sierra Cub and
NRDC. See Jud. Watch Qpp'n of 6/7/02. Because Judicial Watch has adopted
Sierra Club and NRDC s argunents with respect to the APAclainms in their
entirety, the concessions made by Sierra dub and NRDC with respect to these
clainms simlarly apply to Judicial Watch
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t hat separation of powers concerns prevent the application of the
APA to the President); Meyer v. Bush, 981 F.2d 1288, 1295 (D.C
Cir. 1993) (suggesting that the Vice President should not be
subject to FOA).
b.  NEPDG

Because Sierra Cub has conceded that the NEPDG no | onger
exi sts, any APA claimbrought directly agai nst the NEPDG rnust be
di sm ssed. Even though Sierra Club's FACA clains with respect to
the federal defendants are not noot, if the NEPDG no | onger
exi sts, then it can not be sued as a defendant. Thus, the Court
need not resolve the question of whether the NEPDG or its all eged
sub-groups were sufficiently independent to qualify as an
"agency" for purposes of the APA °

2. Agency Def endants and Fi nal Agency Action

Def endants concede that the cabinet nenbers sued by
plaintiffs are agency actors, and can generally be sued pursuant
to the APA for agency action. Defs.' Mt. of 4/5/02 at 12.
Section 704 of the APA states that "[a]gency action nade
revi ewabl e by statute and final agency action for which there is
no ot her adequate renmedy in a court are subject to judicial
review" 5 US C 8§ 704. It is uncontested that the actions in

gquestion are not nade reviewable by statute, so in order to state

’ Furthernore, Sierra Club admits that it included the NEPDG as a
defendant "in order to preenpt any 'shell game' tactic defendants may enpl oy
to wi thhold Task Force records, and for the sake of clarity.” Sierra Club's
Qop' n of 4/16/02 at 8 n. 6.
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a claimunder the APA, plaintiffs nust identify a "final agency

action."

Def endants argue that the APA cl ai ns agai nst these

agency defendants nust be dism ssed because plaintiffs have not

done so.

Plaintiffs argue that the agency heads named as defendants

established and utilized the NEPDG and t he NEPDG Sub- Groups and

that the "agencies under the control of the named agency

def endants have denied [plaintiffs] access to proceedi ngs and

records".

Sierra Club's OQop'n of 4/16/02 at 9. To be specific,

the particular FACA violations alleged to have been caused by

def endant s are:

Failure to open each neeting to the public.

Failure to publish tinmely notice of each nmeeting in the
Federal Regi ster

Failure to allow public attendance or statenments before
t he neetings

Failure to nake avail able for public inspection and
copying the records of the NEPDG

Failure to keep detail ed m nutes of each neeting.

Est abl i shing Sub- Groups wi t hout Presidenti al

aut hori zation or notice in Federal Register.

Failure to file an advisory commttee charter.

Sierra Club Conpl. at ¥ 31; Judicial Watch Sec. Anend. Conpl. at

1 54.

The question before this Court is twofold: whether the
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actions or lack thereof that caused the all eged FACA viol ation
are "agency action," and whether those actions or inactions are
"final." Plaintiffs allege that the agency defendants were at
| east in part responsible for the decision-making processes that
lead to the FACA violations. Specifically, Sierra Cub alleges
that the various agency defendants "participated in" the NEPDG
nmeeti ngs and deli berations, and "gathered information, advice,
and recomrendati ons on national energy policy and supervised the
work of the [NEPDE ." Sierra Club's Conpl. at Y 9 - 15.
Furthernore, "defendants arranged, participated in and exercised
responsi bility over neetings and other activities involving [ Task
Force Sub-Goups]." Id. at § 18. In addition, Sierra Cub
all eges that the "participants in [ NEPDG and the Task Force Sub-
Groups interacted significantly and acted collectively in
expressing their viewpoints and advice on energy policy." Id. at
120. Sierra Club also alleges that "[t]he [ NEPDG and the Task
Force Sub- G oups were established or utilized by the President
and the defendants.” I1d. at 123. Finally, "defendants have
refused to provide information to Congress, the Ceneral
Accounting O fice, or the public (including the Sierra C ub)
concerning" the NEPDG 1d. at 924.

Plaintiffs are entitled to the benefit of all inferences
fromthe facts alleged. Fromthe allegation that defendants

caused these violations it could be possible that the group

32



conprised of the agency defendants, the Vice President, and
private individuals acted collectively to nake the decisions to
hol d neetings that were not open to the public, to hold neetings
for which mnutes were not kept and were not made public, to hold
nmeetings for which no notice was published in the Federal
Regi ster, to create draft reports and other records that were not
made public, and to neet and work on policy recomendati ons
wi thout filing an advisory comrmttee charter. G ven the
structure of the NEPDG outlined in the Presidential Menorandum
it is possible, or even likely that these decisions were not nade
collectively, but in fact were made by the Vice President acting
as the head of the group. However, “[i]ndeed it nay appear on
the face of the pleadings that a recovery is very renote and
unlikely but that is not the test.” Scheuer v. Rhodes, 416 U.S.
232, 236, 94 S. C. 1683 (1974). This Court will not grant a
notion to dismss for failure to state a clai mpursuant to Fed.
R Cv. P. 12(b)(6) unless a plaintiff can prove no facts in
support of his claim See Conley v. Gibson, 355 U.S. 41, 45-46,
78 S. . 99 (1957); Kowal v. MCI Communications Corp., 16 F.3d
1271, 1276 (D.C. Cir. 1994). Here, if plaintiffs can prove that
deci sions were made collectively by this group, those can
constitute agency action for purposes of the APA

Furthernore, in addition to holding nmeetings of the NEPDG

that allegedly violated FACA s access requirenments, plaintiffs
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al so all ege that the agency defendants established and controlled
the Task Force Sub-Goups. Plaintiffs allege that these Sub-
Groups, conprised of NEPDG nenbers and private individuals, also
constituted advisory conmttees for purposes of FACA and al so
operated in violation of FACA and the APA. Specifically, Sierra
Club all eges that "defendants arranged, participated in and
exerci sed responsibility over neetings and other activities

i nvol ving [ Task Force Sub-Goups]." 1d. at 118. Judicial Wtch
simlarly alleges that defendants established the Sub-G oups.
Jud. Watch. Sec. Amend. Conpl. at {54(f). Once again, it is
possi bl e reasonably to infer fromthese allegations that an
agency head, or a group of agency heads collectively or

i ndividually made the decision to establish and oversee
particul ar Sub- G oups.

In response, the federal defendants argue that the decisions
of the NEPDG were nmade by the President, who established the
group, and the Vice President, who ran the group, rather than the
agency participants. The assertion that no rel evant deci sions
were made by the agency heads is a question of fact that cannot
be determ ned wi thout discovery. The fact that the Presidential
Menmor andum t hat establ i shed the NEPDG del egated authority to the
Vice President to head the NEPDG i s not conclusive with respect
to how decisions were actually made. Did the Vice President set

the dates and tinmes of the neetings? D d the group collectively
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conme to a decision to hold a neeting or conduct other activities?
| f these Sub-Goups did in fact exist, who nade the decision to
establish then? Wo nade the decision as to when and where the
Sub- G oups woul d neet, and what role they would play in the

pol i cy-maki ng process? Construing the facts in the |ight nost
favorable to plaintiffs, this Court nust assune for purposes of
this notion that the decisions at issue were nmade in part by the
agency def endants.

Thus, the question before this Court is whether collective
deci sions by such a group, including several agency heads, to
hol d neetings that allegedly violated the FACA requirenents and
to establish and control Task Force Sub- G oups, can be consi dered
first, agency action, and second, final agency action pursuant to
the APA. Defendants argue, "[i]n the context of advisory
committees, the agency that charters a conmmittee and to which a
commttee reports can engage in final agency action, but
i ndi vi dual nenbers of an advisory comrittee cannot." Defs.'
Reply of 4/26/02 at 12. Defendants' primary justification for
why the actions of the agency heads cannot be consi dered agency
action is that these individuals acted only as participants in a
pol i cy- maki ng group, and were not maki ng deci sions on behal f of
t hei r agenci es.

According to 8 10 of the APA, 5 U.S.C. § 701(b)(2), "agency
action" has the neaning given to it by 5 U S C. 8§ 551. That
definition of "'agency action' includes the whole or a part of an
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agency rule, order, license, sanction, relief, or the equival ent
or denial thereof, or failure to act,” 5 U S.C. 8§ 551(13). That
section further defines "order" as "the whole or a part of a
final disposition ... of an agency in a matter other than rule
making...." 5 U S.C. 8 551(6). According to the |egislative
hi story of the APA:
The term ' agency action' brings together previously
defined terns in order to sinplify the | anguage of the
judicial-review provisions of section 10 and to assure
the conpl ete coverage of every form of agency power,
proceedi ng, action, or inaction. In that respect the
termincludes the supporting procedures, findings,
concl usions, or statenents or reasons or basis for the
action or inaction."
S. Doc. No. 248, 79th Cong., 2d Sess., 255 (1946). As the D.C
Circuit has explained, "the Act defines agency action as 'the
whol e or a part of an agency rule, order, |icense, sanction,
relief, of the equivalent or denial thereof, or failure to act.'
Id. 8 551(13). These categories are inprecise, and courts
have nmade the threshold determ nation of reviewabl e agency action
on a case-by-case basis." Industrial Safety Equipment v. EPA
837 F.2d 1115, 1118 (D.C. Cir. 1988).
The type of actions and inaction chall enged here, creating
sub-groups of the Task Force, hol ding neetings, refusing to
di scl ose docunents, failure to conply with FACA' s ot her
procedural requirenents, certainly fall within the broad category

of "agency power" Congress intended to include in this definition

of agency action. S. Doc. No. 248, 79th Cong., 2d Sess., 255
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(1946) ("to assure the conplete coverage of every form of agency
power, proceeding, action, or inaction."). The government can
not seriously challenge the type of action taken here as not the
type of action covered by this definition. Whether that action
can be ascribed to an agency, and whether that action is
sufficiently final, are two nore difficult questions.

| f indeed the decisions to hold NEPDG neetings in private
and to create and operate the Sub- G oups were made col |l ectively
or in part by the agency heads, can these decisions be ascribed
to the agencies? This Court can not detect any case |aw
di scussi ng whet her an action taken by a Cabi net nenber in an
advi sory capacity should be ascribed to the agency for purposes
of the APA. Here, the D.C. Circuit's discussion of the
difficulty of distinguishing between the dual role of policy
advi sor and agency head played by Cabinet officials in the
context of a FOA suit in Ryan v. Dep't of Justice, 617 F.2d 781
(D.C. Gr. 1980), is helpful.

The question before the D.C. Crcuit in Ryan was whet her
docunents within the control of the Attorney Ceneral and
generated for the purpose of advising the President on judicial
nom nati ons are "agency records" for purposes of FOA  The
Circuit reversed the District Court's grant of sunmary judgnent
to defendants and ordered the court to enter summary judgnent in

favor of plaintiffs, holding that such docunents were agency
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records. The D.C. Crcuit held that there was no basis for
"di stinguishing between the Attorney CGeneral and the Depart nent
of Justice, in such a way that the forner is not an 'agency’
where he functions in a purely advisory capacity to the
President."” 617 F.2d at 786-87. The Court enphasi zed the dual
role played by the Attorney CGeneral as advisor to the President
and adm ni strator of the Department of Justice, and stated "[t] he
sanme dual role would be true, to a greater or |esser extent, of
all other Cabinet officers.” 1d. at 787. The Court then held
that there was no "neani ngful distinction" between docunents
generated and kept at DQJ on the basis of the dual roles. 1Id.
Simlarly, with respect to the APA, there is no statutory
basi s for distinguishing between actions taken by an agency head
as an advisor to the President and actions taken as the
adm ni strator of the agency. Just as rendering advice on
judicial nominations was within the scope of the Attorney
Ceneral's power both as an advisor and as the head of the
Department of Justice, so too is rendering advice on energy
policy within the scope of the dual roles of many of the Cabinet
menbers sued here, particularly the Secretary of Energy. Id. at
787. As the D.C. Circuit explained, "[j]udicial nom nations are
by no nmeans uni que as an instance where normal agency functions
i nvol ve sone el enent of giving advice to the President."” Id.

The D.C. Grcuit held that "[o]nce a unit is found to be an
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agency, this determnation will not vary according to its
specific function in each individual case,” and "[a]lny unit or
official that is part of an agency and has non-advi sory functions
cannot be considered a non-agency in selected contexts on a case-
by-case basis." I1d. at 788-89. There is a conpelling argunent
for applying this holding of Ryan to APA clains. The sane
difficulties attend to distinguishing between decisions nade or
actions taken by agency heads in a purely advisory context or as
t he head of the agency for purposes of the APA. The Secretary of
Energy provides the strongest exanple of such difficulty-
soliciting opinions and rendering advice on energy policy to the
President is part and parcel of the Secretary's duties as the
head of the DOE. It would be unrealistic to say that when
involved in a group designed to create energy policy the
Secretary of Energy sheds his role as the head of the DCE and
acts only as an advisor to the President. Furthernore, these
i ndi viduals were selected to participate in this policy-nmaking
process by virtue of their positions as the various Secretaries
of adm ni strative agenci es.

Moreover, in addition to the arbitrariness involved in
attenpting to draw a distinction between the dual roles of
Cabi net nmenbers, the D.C. Crcuit also rejected such |ine-draw ng
because it woul d underm ne the purposes of FO A Id. at 788.

So too would such line-drawing, in this case, underm ne the
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pur poses of the APA. G ven the vast nunber of agency actions
that include an el enent of advice-giving, to hold that a decision
made by the head of an agency while serving in an advisory role
to the President is not subject to the APA would render a | arge
nunber of agency actions unrevi ewable. This would not conport
with Congress' intent to include within the scope of the APA
"every form of agency power." S. Doc. No. 248, 79th Cong., 2d
Sess., at 255 (1946).

Thus, for the reasons articulated by the DDC. Grcuit in
Ryan, this Court holds that an action that otherw se would
qualify for the APA's definition of "agency action" does not fal
out side the coverage of the APA sinply because the agency head
acts in an advisory capacity to the President. The nore
inportant inquiry is whether that action is sufficiently final
for APA purposes.

The Supreme Court clearly stated the definition of "final
agency action" in Bennett v. Spear

As a general matter, two conditions nust be satisfied

for agency action to be "final": First, the action mnust

mark the "consummation"” of the agency's decisionnmaking
process, Chicago & Southern Air Lines, Inc. v. Waterman
S.S. Corp., 333 U.S. 103, 113, 68 S.Ct. 431, 437, 92

L. Ed. 568 (1948)--it must not be of a nmerely tentative
or interlocutory nature. And second, the action nust be
one by which "rights or obligations have been

determ ned,"” or fromwhich "legal consequences wl|
flow," Port of Boston Marine Terminal Assn. V.
Rederiaktiebolaget Transatlantic, 400 U. S. 62, 71, 91
S. . 203, 209, 27 L.Ed.2d 203 (1970).

520 U. S. 154, 177-78 (1997). The decisions in question —to
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create and supervi se Task Force Sub- G oups, to hold neetings
closed to the public and without conplying with the various
procedural requirenents of FACA —were not tentative or
interlocutory. Plaintiffs are not challenging decisions nmade by
| ow | evel agency actors that were subject to the review of their
supervisors. Plaintiffs are challenging decisions allegedly made
on behal f of an agency by the head of that agency. Nothing in
the allegations indicates that the actions chall enged were | ater
corrected or reversed by the same or other decision-makers. As
deci sions allegedly made by the head of an agency, these actions
mar ked the consunmmati on of the deci sion-nmaking process.

Second, these actions determ ned "rights or obligations" and
created "l egal consequences.” 520 U. S. at 178. The decisions to
hol d neetings wi thout public access to the neetings or the
records created i ndeed had a | egal consequence — the denial of
the public's right of access to that information. Plaintiffs and
other interested groups and citizens were prevented from
enforcing their right to access information that exists pursuant
to FACA. Subsequent actions taken wi thout granting access, and
the failure to grant access itself, constitute final agency
action.

Def endants argue that recogni zing the denial of information
as a final agency action confuses the APA standard wth FO A
FACA i nposes no requirenents on individual commttee nenbers,
argues defendants, so any denial of information by individual
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comm ttee nmenbers cannot violate the law. Plaintiffs, however
are not chall engi ng an individual denial of access to a
particular information request. FACA obligates the governnent to
make open and available to the public the neetings and records of
advi sory comm ttees generally, wthout respect to any particul ar
request. That general failure to do so here is what plaintiffs
chal I enge, not the particular response to their particular
requests for access. Thus, any particul ar denial of access to
Judi cial Watch or Sierra Club is only relevant insofar as it
reflects a general denial of public access.

Once again, the standard to be applied by this Court is not
whet her the factual scenario that describes final agency action
is likely to have occurred here. Al that is required for
plaintiffs to survive defendants' notions to dismiss is for such
a factual scenario to be possible. Plaintiffs have all eged
sufficiently final agency action here to survive.

3. Andr ew Lundqui st

Def endants argue that all clains agai nst Andrew Lunqui st,
sued by both Judicial Watch and Sierra C ub, should be dism ssed
because Lundqui st no | onger works for the governnment. Such a
factual determnation is inappropriate at this stage of this
case. Defendants nmay be able to establish these facts through
di scovery. However, this Court can not accept the unsupported
factual allegations of defense counsel with respect to M.
Lundqui st' s enpl oynent st at us.

42



D. Mandamus Statute

Plaintiffs have al so sued defendants pursuant to the federa
mandanus statute, 28 U . S.C. § 1361, arguing that this Court has
the authority to renedy defendants' violation of a
nondi scretionary duty created by FACA. The federal mandanus
statute states: "The district courts shall have original
jurisdiction of any action in the nature of mandanus to conpel an
of ficer or enployee of the United States or any agency thereof to
performa duty owed to the plaintiff.” 28 U S.C. § 1361. The
parties dispute the neaning of this statute. The federal
def endants argue that the mandanus statute cannot provide
jurisdiction to hear clains based on a violation of another
statute if that other statute does not provide a private cause of
action. Plaintiffs argue that the mandanus statute provides both
a cause of action and jurisdiction where another statute inposes
a non-discretionary duty on a federal official and where no other
relief is avail able.

1. Cause of Action

Def endants argue that "[t]he federal mandanus statute may
provide jurisdiction for an otherw se existing cause of action,
but it does not provide a plaintiff with a cause of action.

That nmeans a statute that does not provide a right of action
cannot be enforced through mandanus.” Defs.' Reply of 4/26/02 at

6. Wiile citing a case fromthis Court to support their
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argument, Public Citizen v. Kantor, 864 F. Supp. 208, 213 (D.D.C.
1994), defendants fail to cite controlling authority fromthe
D.C. Circuit, Chamber of Commerce v. Reich, 74 F. 3d 1322 (D.C
Cir. 1996), that holds just the opposite.

The plaintiffs in Reich challenged the authority of the
President to issue an Executive Order authorizing the Secretary
of Labor to disqualify federal enployers who hire strike
repl acenents fromfederal contracts, arguing that the Executive
Order was preenpted by the National Labor Rel ations Act (NLRA)
The D.C. Crcuit held that while the APA did not support
plaintiff's challenge to the Executive Order because plaintiffs
had not identified any agency action, the Court could review
legality of Order on a non-statutory basis. 1d. at 1327 (citing
Byse and Fi occa, Section 1361 of the Mandanus and Venue Act of
1962 and "Nonstatutory" Judicial Review of Federal Adm nistrative
Action, 81 HARV.L.REV. 308, 321 (1967)).1° Specifically, the
Court held, "[i]f a plaintiff is unable to bring his case
predi cated on either a specific or a general statutory review
provision, he may still be able to institute a non-statutory
review action." Id. Wiile the D.C. Circuit in Reich does not

Identify the "non-statutory" basis of reviewas a wit of

" The Byse and Fiocca |law review article explains that while nandanus
actions in federal court are technically statutory actions pursuant to 8§ 1361
they are conmonly referred to as non-statutory judicial review actions because
of the traditional availability of the wit of mandanus as a source of
nonstatutory relief. See Byse and Fiocca, 81 Harv. L. Rev. 308, 355 n. 51
(1967).
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mandanus or the mandanus statute, the cases it relies upon in
this discussion are nmandanus cases, and a later D.C. Circuit
case, Washington Legal Foundation v. United States Sentencing
Comm'n, confirmed that indeed Reich concerned mandanus. 89 F. 3d
897, 901 (D.C. GCir. 1996).

Nei ther plaintiffs nor defendants cited or discussed the
Reich holding in their briefs, or the issue of whether Reich
overrul es the Kantor decision fromthis Court. Defendants are
correct that Kantor clearly held that the mandanus statute does
not provide a source of review where judicial reviewis otherw se
precluded. 864 F. Supp. at 213. However, regardl ess of the
hol ding of this Court in Kantor, Reich overrul es that decision.

At oral argunment, defendants attenpted to argue that the
Suprene Court's holding in Sandoval, 532 U S. at 286-87, with
respect to the existence of statutory rights of action overrules
Reich. However, Sandoval in no way conflicts with the hol ding of
Reich. The Sandoval Court was concerned about the
constitutionality of an Article Ill Court reading into a statute
a cause of action that Congress had not explicitly created. Id.
Here, there is no such concern because Congress itself created
t he mandanus st at ute.

Foll owi ng Reich, this Court holds that the mandanus statute
may provi de an avenue to renedy violations of statutory duties

even when the statute that creates the duty does not contain a
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private cause of action. Accordingly, this Court nust now turn
to the question of whether FACA creates such a duty.

2. Non- Di scretionary Duty

When a federal official has an obligation to performa
m ni sterial or non-discretionary duty, a federal district court
may issue a wit of mandanus under 8§ 1361 to conpel that officer
to fulfill the obligation. National Wildlife Fed'n v. United
States, 626 F.2d 917, 923 (D.C. Cr. 1980). However, nandamnus
Is a "drastic renedy, to be invoked only in extraordinary
situations." Consolidated Edison Co. of New York v. Ashcroft,
286 F.3d 600, 605 (D.C. Cr. 2002); In re Papandreou, 139 F.3d
247, 249 (D.C. Cir. 1998). As the Suprene Court has explained, a
"mnisterial duty" nust be "so plainly prescribed as to be free
from doubt and equivalent to a positive command.... [Where the
duty is not thus plainly prescribed, but depends on a statute or
statutes the construction or application of which is not free
fromdoubt, it is regarded as involving the character of judgnent
or discretion which cannot be controlled by mandanus." Wwilbur v.
United States, 281 U.S. 206, 218-19, 50 S. C. 320 (1920) (guoted
in Consolidated Edison, 139 F.3d at 605).

Plaintiff identifies several non-discretionary duties
i nposed by FACA. However, the only duties that are rel evant here
are those that are not noot. See Gray v. Office of Personnel

Management, 771 F.2d 1504, 1514 (D.C. Cir. 1985)(holding a
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mandanus cl ai m noot where requested duty was subsequently
performed). Wth respect to plaintiff Sierra C ub, because it
has conceded that the NEPDG no | onger exists, several of the
nondi scretionary duties inposed by FACA, such as opening neetings
to the public, and providing notice of neetings in the Federal
Regi ster, can no | onger be ordered by this Court.

As di scussed above with respect to nootness, however, one
claimfor injunctive relief remains available to Sierra C ub: the
requi renent that records related to the advisory conmttee's work
be made public, 5 U S.C. App. 2 810(b). In other words, the
requested relief is not rendered noot by the term nation of the
advi sory commttee or the |language in the statute "until the
advi sory comm ttee ceases to exist." That request for relief
woul d only be rendered noot by the disclosure of the docunents to
plaintiff. See, e.g., Gray v. Office of Personnel Management,
771 F.2d 1504, 1514 (D.C. Cir. 1985)(hol ding a mandamus cl ai m
noot where requested duty was subsequently perfornmed); see also
Byrd v. EPA, 174 F.3d 239 (D.C. Cir. 1999)(FACA cl ai m noot when
governnent rel eased docunents); Physicians Comm. for Responsible
Medicine v. Glickman, 117 F.Supp.2d 1 (D.D.C 2000) (same).

The duty to nake docunents related to an advisory conmittee
avai l able to the public is non-discretionary. Section 10(b)
stat es:

Subject to [the FOA], the records, reports,
transcripts, m nutes, appendi xes, working papers,
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drafts, studies, agenda or other docunents which were

made available to or prepared for or by each advisory

commttee shall be available for public inspection and

copying at a single location in the offices of the

advi sory commttee or the agency to which the advisory

committee reports until the advisory comittee ceases

to exist.
5 US C App. 2 8 10(b). The I anguage of this section | eaves no
roomfor discretion: the records "shall be available for public
inspection.” I1d. The Suprene Court has stated that by using
“shall” in a civil forfeiture statute, “Congress could not have
chosen stronger words to express its intent that forfeiture by
mandatory in cases where the statute applied.” United States v.
Monsanto, 491 U.S. 600, 607, 109 S. Ct. 2657 (1989); see also
Pierce v. Underwood, 487 U.S. 552, 569-70, 108 S. C. 2541 (1988)
(Congress’ use of “shall” in a housing subsidy statute
constitutes “mandatory | anguage”); Barrentine v. Arkansas-Best
Freight Sys. Inc., 450 U.S. 728, 739 n.15, 101 S. C. 1437
(1981); Black’s Law Dictionary 1233 (5th ed. 1979) (“As used in
statutes . . . [shall] is generally inperative or mandatory.”).
The mandanus statute does allow for the possibility of invoking
FO A exenptions to protect sonme docunents. That exception to the
public disclosure rule does not, however, introduce discretion
into the statutory mandate. |If no FO A exenption applies to the
docunents in question, the docunents "shall be nade available." 8§
10( b)

Wth respect to the clains made by Judicial Watch, because
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Judicial Watch alleges that the NEPDG continues to exist, none of
the duties created by FACA are noot. |In addition to the duty to
make docunents publically avail able, FACA creates several other
duties, that by virtue of the use of the word shall, Congress has
made nondi scretionary. See 5 U.S.C. App.2 8§ 10(a)(1)(neetings
shall be public); 8 10(a)(2)(tinmely notice shall be published); 8
10(a) (3) (i nterested persons shall be permtted to attend, subject
to reasonabl e rules and regulations); 8 10(b)(records shall be
made public); 8§ 10(c)(m nutes shall be kept and shall contain a
record of persons present, conplete description of natters
di scussed and concl usi ons reached, and the accuracy of such
m nutes shall be certified by chairman); 8 11(a)(transcripts
shall be made avail abl e at cost).

Def endants' sole argunment with respect to whether the duties
i nposed by FACA are discretionary is that FACA i nposes no duty on
either the Vice President or the individual nmenbers of an
advisory commttee. Defs.' Mt. of 4/5/2002 at 15 ("neither the
Vice President (who is not an 'agency head') nor any individual
menber of a FACA commttee is singled out for specific duties
under the statute.”). Plaintiffs respond that a statute need not
single out the specific official on which it inposes a duty in
order for that duty to be nondiscretionary. Defendants cite no
cases in support of their argunment that the statute nust single

out the relevant individuals by nane or title. This argunent
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ignores the Suprenme Court's guidance in Marbury v. Madison: "[1]t
is not by the office of the person to whomthe wit is directed,
but the nature of thing to be done, that the propriety or
inpropriety of issuing a mandanus is to be determned.” 5 U S.
(1 Cranch) at 170. The relevant question is whether, in |ight of
the facts as alleged in the conplaints, the duty to nake records
public or conply with any of the other above-listed duties, could
have fallen on any of the defendants. The statute does not
speci fy who shall be responsible for this duty. As discussed
above, it is possible that the Vice President had final
responsibility for all decisions with respect to the NEPDG in
whi ch case, the duty to allow public access to the records would
appear to fall on his shoulders. It is possible that the NEPDG
made decisions collectively, in which case the responsibility
could fall on the shoulders of all nenbers.

VWhat is clear fromthe statute is that sonme gover nnent
official, whether it is the Vice President or the NEPDG
participants or soneone el se, has a duty pursuant to FACA if the
facts as alleged are proven. To whomthat non-discretionary duty
falls is a question to be explored in discovery. At this stage
of the case, however, the Court need only acknow edge that FACA
creates non-di scretionary duties, and that, according to
plaintiffs' allegations, one of the defendants sued here could

have vi ol ated those duti es.

50



3. Should This Court Exercise Its Mandanus Di scretion?

Even where a duty is clear and nondi scretionary, whether or
not to issue the wit of mandanus is a determ nation comitted to
the discretion of this Court. Cartier v. Sec. of State, 506 F.2d
191, 199 (D.C. Cr. 1974); National Treasury Employees Union v.
Nixon, 492 F.2d 587 (D.C. Cr. 1974). \Wile mandanus is not
necessarily precluded where the official is the President or Vice
President of the United States, separation of powers concerns may
i npact the exercise of this Court's discretion. National
Treasury Employees Union v. Nixon, 492 F.2d 587 (D.C. Cr. 1974)
(declining to issue wit of mandanus despite duty of President to
i ssue pay raise out of respect for separation of powers).

At this stage of the case, it would be premature and
i nappropriate to determ ne whether the relief of mandanus will or
will not issue. Certainly whether relief is available under the
APA wi |l be relevant to whether the mandanus relief requested
will be necessary. It is sufficient to determne that plaintiffs
have stated a claimfor relief under the mandanus statute.

Whet her or not plaintiffs will prove that claimremins to be
seen.
E. Constitutional Separation of Powers Concerns

The constitutional question suggested by this case is

whet her Congress can pass a |aw granting the public access to the

del i berative process of a formally constituted group of the
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President’ s advisors when at | east one of those advisors is a
private individual w thout violating Article Il. The application
of FACA to this group, argue defendants, interferes with the
President's constitutionally protected ability to receive
confidential advice fromhis advisors, even when those advisors

i nclude private individuals. Resolving that constitutional
guestion, however, is premature at this stage of the proceedings.
The governnent woul d have this Court answer that question in the
negative now and di smss the case wi thout ever providing any

di scovery into the nature and nunber of the neetings at issue,
the identities of the participants, the nature of the group's
interaction with the President, the role of the Vice President in
the group, the nature of the alleged Sub-Goups' interaction with
the NEPDG, or the proximty of the NEPDG and al |l eged Sub- G oups
to the President. The governnment further argues that it would
violate the Constitution for this Court to even inquire into
these matters.

The doctrine of constitutional avoi dance counsel s agai nst
answering such an inportant constitutional question at the notion
to dism ss stage. By declining to resolve the constitutional
issue at this stage of the case, this Court does not intend to
suggest any doubt about the seriousness of the constitutional
chal I enge rai sed by defendants to the application of FACA and the
APA here. Rather, it is out of concern for the seriousness of
this issue that this Court has determ ned that proceeding to
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di scovery i s appropriate.

It is a fundanental principle of constitutional
interpretation that a court should not pass on any constitutional
guestions that are not necessary to determ ne the outcone of the
case or controversy before it. Burton v. United States, 196
U S 283, 295 25 S C. 243 (1905) ("It is not the habit of the
court to decide questions of a constitutional nature unless
absol utely necessary to a decision of the case."). The Suprene
Court has consistently explained: "If there is one doctrine nore
deeply rooted than any other in the process of constitutional
adjudication, it is that we ought not to pass on questions of
constitutionality ... unless such adjudication is unavoi dable."
Spector Motor Service v. McLaughlin, 323 U.S. 101, 105, 65 S. .
152 (1944). Furthernore, it is equally fundanental that a court
shoul d not pass on a constitutional question prematurely. "It
has | ong been the Court's 'considered practice not to decide
abstract, hypothetical or contingent questions ... or to decide
any constitutional question in advance of the necessity for its
decision ... or to fornulate a rule of constitutional |aw broader
than is required by the precise facts to which it is to be
applied ... or to decide any constitutional question except with
reference to the particular facts to which it is to be
applied...."" Clinton v. Jones, 520 U. S. 681, 690 n. 11, 117 S.

Ct. 1636 (1997) (quoting Alabama State Fed'n of Labor v. McAdory,

53



325 U.S. 450, 461, 65 S. Ct. 1384 (1945)).

Here, the federal defendants ask this Court to resolve a
constitutional question prematurely and, in so doing, fashion a
constitutional ruling broader than the precise facts underlying
this case. Defendants ask this Court to hold unconstitutional
the application of FACA to any facts and factual inferences
perm ssible fromthe face of plaintiffs' conplaints. Wile it
may be the case that plaintiffs will be able to prove all the
pled facts as true, sonething defendants seriously contest, it is
also likely that discovery will reveal facts that narrow the
i ssues before this Court considerably. The proof of any
violation of the statutes at issue here, FACA, the APA, and the
federal nmandanmus statute, is contingent on devel opnent of a
factual record. It is entirely possible that defendants will
prevail on sunmmary judgnment on statutory grounds after proving
that no private individuals participated as nmenbers of the
advisory commttees at issue, or that plaintiffs have failed to
identify final agency action, thus rendering defendants
constitutional concerns inapplicable. Furthernore, devel opnent
of the factual record will better enable this Court, if
ultimately faced with deciding whether it violates separation of
powers to apply the APA, FACA, or the federal mandanus statute in
this context, with the information necessary to properly apply

the constitutional balancing test in the nuanced, fact-intensive
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fashion required by precedent. E.g., Morrison v. Olsen, 487 U.S.
654, 108 S. C. 2597 (1988) ; Nixon v. Administrator of General
Servs., 433 U S. 425, 443, 97 S. . 2777 (1977) (Nixon II);
Ass'n of Am. Physicians and Surgeons v. Clinton, 997 F.2d 898
(D.C. Gr. 1993).

Def endants' justification for this Court determ ning the
constitutional issue at this stage of the case is two-fold:
first, they argue that no factual developnent is required to
determ ne the constitutional issue, and second, that any factua
di scovery woul d rai se identical constitutional concerns.

Def endants' first argunent flies in the face of the precedent

t hat has devel oped separati on of powers doctrine as a fact-

i ntensive, case-by-case analysis of the specific nature of the
intrusion into the President's perfornmance of his constitutiona
duties. Morrison, 487 U.S. 654, Nixon II, 433 U.S. at 443.

Def endant s’ second argunent is conclusory in nature, unsupported

by precedent, and equal |y unpersuasi ve.

1. Constitutional Bal anci ng Test Deserves Further Factual
Devel opnent .

Bef ore expl ai ning precisely why further factual devel opnent
IS necessary to effectively resolve the constitutional question
here, first the Court nust briefly discuss the proper |egal
standard to apply to separation of powers conflicts. Defendants

have repeatedly invoked an incorrect constitutional standard in
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this case, a standard that would increase Executive power at the
expense of the other branches of government. Defendants have
made t hese argunents despite previous concessions of defense
counsel that their preferred standard did not reflect the
governing law. The governnment's oscillations before this Court
reflect what appears to be a problematic and unprecedented
assertion, even in the face of contrary precedent, of Executive
power. To borrow the words of the D.C. Circuit in Nixon v.
Sirica, “[s]upport for this kind of m schief sinply cannot be
spun fromincantation of the doctrine of separation of powers.”
487 F.2d 700, 715 (D.C. Cir. 1973).

a. Constitutional Standard

The Suprene Court has affirmed tinme and again the inportance
of the allocation of governnmental power by the United States
Constitution into three coordi nate branches. Clinton v. Jones
520 U. S. 681, 117 S. . 1636 (1997); Morrison, 487 U.S. 654,
Bowsher v. Synar, 478 U S. 714, 106 S. C. 3181 (1986);
Humphrey’s Executor, 295 U.S. 602, 55 S. . 869 (1935). This
separation of powers was regarded by the Franers of the
Constitution as “a sel f-executing safeguard agai nst the
encroachnment or aggrandi zement of one branch at the expense of
the other.” Buckley v. Valeo, 424 U.S. 1, 122, 96 S. C. 612
(1976); see also Mistretta v. United States, 488 U.S. 361, 383,

109 S. C. 647 (1989) (“[c]oncern of encroachnent or
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aggrandi zenent . . . has animated our separation of powers
jurisprudence.”). Thus, the Suprenme Court has invalidated
actions by one branch of government that inpermssibly usurp the
power of another co-equal branch. See, e.g., Plaut v.
Spendthrift Farm, 514 U.S. 211, 115 S. C. 1447 (1995)
(unconstitutional |egislative assunption of judicial power), INS
v. Chadha, 462 U.S. 919, 103 S. C. 2764 (1983) (unconstituti onal
| egi sl ati ve assunption of executive power); Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 72 S.C. 863 (1952)
(unconstitutional executive assunption of |egislative power).
Even when a branch of governnent does not assune for itself a
power allocated to another, “the separation of powers doctrine
requires that a branch not inpair another in the perfornmance of
its constitutional duties.” Loving v. United States, 517 U. S
748, 757, 116 S. . 1737 (1996); Commodity Futures Trading Ass’n
v. Schor, 478 U.S. 833, 856-57, 106 S. C. 3245 (1986); Nixon II,
433 U.S. at 443.

If one thing is clear fromthese separation of powers cases,
it is that the lines that divide the powers of the three branches
of governnent are neither absolute nor “neatly drawn.” Clinton
v. Jones, 520 U.S. at 701. *“In designing the structure of our
Government and dividing and allocating the sovereign power anong
three coequal branches, the Franmers of the Constitution sought to

provi de a conprehensive system but the separate powers were not

57



intended to operate with absol ute independence.” United States
v. Nixon, 418 U.S. 683, 707, 94 S. Ct. 3090 (1974) (Nixon I).
Conflicts and overlap are necessary byproducts of the
constitutional design of checks and bal ances anong the three
branches of governnent.

The potential application of FACA to the NEPDG nay wel |
require this Court to determ ne the proper boundaries between the
respecti ve spheres of the co-equal branches of governnent.
| ndeed, the Suprene Court has recogni zed that applying FACA to

neeti ngs anmong Presidential advisors present[s] form dable
constitutional difficulties.” Public Citizen v. Dep't of
Justice, 491 U. S. 440, 466, 109 S. C. 2558 (1989); see also
Ass'n of Am. Physicians and Surgeons v. Clinton, 997 F.2d 898
(D.C. Gr. 1993)( AAPS). To be clear, defendants do not argue
that the application of FACA would result in the aggrandi zenent
of the Congressional or judicial role by usurping the powers of
t he Executive. Rather, the defendants contend that the
application of FACA to the NEPDG encroaches on the sphere of the
Executive by infringing the President’s right to receive the
confidential advice necessary to discharge his unique duties. In
such a case, the proper test for determ ning whether Article |

of the Constitution has been violated was first articul ated by

the Suprenme Court in Nixon IT

I n determ ning whether the Act disrupts the proper
bal ance between the coordi nate branches, the proper
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inquiry focuses on the extent to which it prevents the

Executive Branch from acconplishing its

constitutionally assigned functions. [citing Nixon I].

Only where the potential for disruption is present nust

we then determ ne whether that inpact is justified by

an overriding need to pronote objectives within the

constitutional authority of Congress.

433 U. S. at 443; see also Morrison, 487 U.S. at 695 (1988); AAPS,
997 F.2d at 910. Thus, this Court would first exam ne whet her
FACA, as applied to the facts of this case, prevents the
Executive Branch from acconplishing any constitutionally assigned
functions. Morrison, 487 U.S. at 696 (holding that the act
creating the independent counsel’s office did not infringe on the
President’s ability to “performhis constitutionally assigned
duties”); see also Clinton v. Jones, 520 U.S. at 705-06 (holding
that civil lawsuit against sitting President did not constitute
an inpermssible intrusion by judiciary into ability of President
to fulfill duties). If that question is answered affirmatively,
this Court would then address whether that infringenent is
justified by the purposes of the congressional action. Nixon IT
433 U. S. at 443; Apps, 997 F.2d at 910.

The inconsistency in defendants' position with respect to
the proper test to be applied to determne the constitutionality
of an interference with Executive authority is troubling. The
devel opnent of the governnent's constitutional argunments in this

case is worth recounting. In the initial notion to dism ss the

original Judicial Watch conplaint, the governnent urged this
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Court to adopt a constitutional standard that has never gained

t he endorsenment of a nmpjority of the Supreme Court, and has
recently been expressly rejected by the DDC. Circuit. Def endant
argued that “[t]he Suprene Court has made cl ear that where, as
here, the power the President is exercising is a power granted
explicitly to himby the Constitution, Congress cannot interfere
with that power and any statute that purports to do so is
unconstitutional.” Defs.' Mt. of 10/17/02 at 14. Relying on

t he concurrence in Public Citizen rather than the majority in
Nixon II, 433 U S. at 443, or Morrison, 487 U.S. at 696, the
government argued that where “a power has been conmitted to a
particul ar Branch of Governnent in the text of the Constitution,
t he bal ance has al ready been struck by the Constitution itself.”
Public Citizen, 491 U. S. at 486.

Wi | e conceding that the Nixon/Morrison bal anci ng test
applies, See Tr. 2/12/2002 at 33:17 - 34:1; 35:8 - 35:23; 36:15 -
38:7; 38:20 - 39:1; 39:9 - 40:16, the governnment urges this court
nonet hel ess to apply the bright-line rule enbraced by the Public
Citizen concurrence. The governnent argued in its notions to
di sm ss that

[wW hile the Court has, in other circunstances,

considered the degree of intrusion into the Executive's

constitutionally protected interest in light of the

Congress' interest in adopting the particul ar

| egi sl ation at issue in determ ning whether that

legislation is valid, see Mirrison, 487 U S. at 695,

t hat approach is unnecessary where, as here, the
| egi slation inpedes the President's ability to carry
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out his express constitutional authority. Public
Citizen, 491 U S. at 484-86 (Kennedy, J., concurring).

Defs." Mot. of 3/8/02 at 24 (enphasis in original). Defendants

have cited no authority other than the Public Citizen concurrence

that explicitly holds that any infringenent of a textually-
aut hori zed constitutional duty is a per se violation of
separation of powers, nor could they.?

The Executive Branch has | ong argued for a nore formalistic
under st andi ng of the separation of powers doctrine than the
Suprene Court and other courts have been willing to accept. See
Nixon I, 418 U.S. at 706-707; Nixon II, 433 U.S. at 441-44;
AAPS, 997 F.2d at 906 (“According to the governnent, [the
Reconmmendati on Cl ause] gives the President the sole discretion to
deci de what neasures to propose to Congress, and it |eaves no
room for congressional interference.”). In Nixon II, the Court
rejected the government’s argunment for “three airtight
departnments” of governnment as “archaic.” 433 U S. at 441-44.

The Court has instead consistently enbraced the view articul at ed

""To be fair, with respect to the constitutional standard, the
governnment did brief both its preferred bright-line rule derived fromthe
Public Citizen concurrence, and the application of the Nixon/Morrison
bal ancing test. However, the governnent's brief says nothing about the fact
t hat government's counsel conceded at oral argunment to this Court that the
Public Citizen concurrence standard is not the controlling law. Furthernore,
while the governnent's briefs argue these two standards in the alternative
t hey say not hing about which alternative this Court should apply. |If
anything, the governnment's briefs inply that this Court should apply the
Public Citizen test. See Defs.' Reply of 4/26/02 at 15 ("even assum ng that
AAPS mandat es the bal anci ng approach rather than the Public Citizen standard
(a point Plaintiffs assert and Defendants contest). . .").
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by Justice Jackson in Youngstown Sheet & Tube Co. v. Sawyer:

Wil e the Constitution diffuses power the better to

secure liberty, it also contenplates that practice wll

integrate the dispersed powers into a workabl e

government. It enjoins upon its branches separateness

but i nterdependence, autonony but reciprocity.
343 U. S. at 635 (Jackson, J., concurring). |In Mistretta v.
United States, the Court explained, “The Constitution "inposes
upon the Branches a degree of overl apping responsibility, a duty
of interdependence as well as independence the absence of which
“woul d preclude the establishnent of a Nation capabl e of
governing itself effectively.”” 488 U S. 361, 381, 109 S. C.
647 (1989). |Indeed, separation of powers principles do not nean
that the branches of governnent “ought to have no partial agency
in, or no control over the acts of each other.” Janes Madi son,
The Federalist No. 47.

Wth this conception of the separation of powers doctrine in

m nd, the Suprene Court has never agreed with the position taken

by the governnent here, that any infringenment on any enunerated

power in Article Il is necessarily a per se violation of the
Constitution. |In Morrison, Justice Scalia's argunent that the
“executive power” described in Article Il of the Constitution

“does not mean some of the executive power, but all of the
executive power” gained the support of no other Justice. 487
US at 711 (Scalia, J., dissenting). 1In his |one dissent,

Justice Scalia argued for a “clear constitutional prescription

62



that the executive power belongs to the President” and agai nst
the mpjority’s “balancing test.” 1d. The mgjority of the Court
opted to apply a balancing test to determnm ne whether Congress had
“inperm ssibly” intruded on the executive power. Id. at 696. In
Public Citizen, three other Justices argued for a bright-Iline
rule simlar to that advocated by Justice Scalia in Morrison.
Public Citizen, 491 U.S. at 484-86 (Kennedy, J., concurring).?'?
Once again, that view did not persuade a majority of the
Justices, who invoked the doctrine of constitutional avoi dance to
interpret FACA so as to avoid a constitutional challenge. 1d. at
466. Furthernore, in Aaps, the D.C. GCircuit conducted a | engthy
di scussion of the flaws in the governnment's bright-line rule
argunent, offered by the government in that case as well.® 997
F.2d at 906-11.

The inmplications of the bright-line rule advocated by the
government are stunning. Even if this Court were to consider the

guestion of what separation of powers standard to apply w thout

12 Justice Scalia recused fromthe Public Citizen case.

Y Wile the D.C Circuit’'s discussion of the constitutional issue
rai sed by the application of FACA to the Health Care Task Force was arguably
di cta because the Court ultimately declined to decide the constitutiona
i ssue, the Court explained that it was necessary to deternine the strength of
the constitutional argunent raised by the government prior to applying the
doctrine of constitutional avoidance. 997 F.2d at 906 ("It is, of course,
necessary before considering the maxi mof statutory construction to determ ne
whet her the government's constitutional argunent in this case is a powerful
one. In other words, are we truly faced, as the Court thought it was in Public
Citizen, with a grave question of constitutional |aw?"). The Court rejected
the governnent's constitutional standard but noted that the constitutiona
concerns raised were serious. This Court agrees with and follows the reasoning
of that court, Nixon II, and Morrison.
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the benefit of precedent, it would reach the conclusion that the
governnment’s position in untenable. Any action by Congress or
the Judiciary that intrudes on the president’s ability to
recomrend | egislation to Congress or get advice from Cabi net
menbers in any way woul d necessarily violate the Constitution.
The Freedom of Information Act and ot her open governnent |aws
woul d therefore constitute an unconstitutional interference with
Executive authority. Any action by a court or Congress that
infringes on any other Article Il power of the President, for
exanple, the President's role as Commander in Chief of the arned
forces and the national security concerns that derive fromthat
role, would violate the Constitution. Any congressional or
judicial ruling that infringes on the President's role in foreign
affairs, would violate the Constitution. Cearly, this is not
the law. Such a ruling would eviscerate the understandi ng of
checks and bal ances between the three branches of governnent on
whi ch our constitutional order depends.

Finally, this is not the first case before this Judge in
whi ch the governnment has advocated the theory of separation of

powers rejected here. \Wile the governnent, |ike any other

“Inthis case, and in at |east one other before this Court, Stillman
v. Doe, Civ. Action No. 01-1342 (EGS) (D.D.C.), the government has proceeded
by mi scharacterizing the existing standard and i nvoki ng the concurring opinion
of three Justices of the Suprene Court in Public Citizen as controlling
authority. The fact that the governnent has stubbornly refused to acknow edge
the existing controlling lawin at |east two cases, does not strike this Court
as a coincidence. One or two isolated ms-citations or m sleading
interpretations of precedent are forgivable m stakes of busy counsel, but a
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party, is free to argue for an extension of the law, it should be
forthcom ng when calling for such an extension. The fact that

t he governnent may want to advocate a new theory of Executive
authority and the separation of powers is its prerogative. It
cannot, however, cloak what is tantanmpbunt to an aggrandi zenent of
Executive power with the legitimcy of precedent where none

exi st s.

b. Application of Constitutional Standard
Requi res Further Facts

Thus, it is clear that once the question of whether applying
FACA to the NEPDG violates Article Il is properly before this
Court, the constitutional inquiry will require bal ancing the
following two considerations: first, this Court nmust inquire into
whet her the law s requirenments would infringe the President’s
ability to performconstitutional functions, and second, the
Court nust determ ne whether that inpairnment is outweighed by any
constitutionally authorized Congressional purposes. Nixon IT,
433 U. S. at 443; Morrison, 487 U.S. at 696. It is critical to
the application of this test that the Court determ ne the precise
nature of the intrusion into Executive authority. The greater
the intrusion into the Executive sphere, the greater the interest
necessary to justify the intrusion.

The constitutional authority at stake here is the

consi stent pattern of nisconstruing precedent presents a much nore serious
concern.
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President's ability to receive advice that has been generated in
confidence. Wiile no clause of Article Il expressly grants the
President the power to acquire information or receive advice in
confi dence, the necessity of receiving confidential advice
appears to flow fromArticle Il. Several clauses of Article I
refl ect an understanding that the President will have access to
informati on and the power to acquire it,*' and the Suprene Court
has repeatedly recogni zed that the inportance to the Presidency
of receiving candid, honest, and when necessary, unpopul ar,
advice from “high Governnment officials and those who advi se and
assist themin the performance of their manifold duties” is
paramount. Nixon I, 418 U.S. at 705. Indeed, the words of the
Nixon I Court bear repeating:

[T]he inportance of this confidentiality is too plain

to require further discussion. Human experience

teaches that those who expect public dissem nation of

their remarks may well tenper candor with a concern for

appearances and for their own interests to the

detrinent of the deci sion-maki ng process.

Id. That Court went on to expl ain:

15 For exanple, Article Il, Section 2, grants the President the power to
“require the oinion in witing, of the principal Oficer in each of the
executive Departnments, upon any subject relating to the Duties of their
respective Ofices." In addition, the State of the Union clause, requiring
the President “fromtine to tinme give to the Congress Information of the State
of the Union” presupposes superior or at least different access to information
than the |l egislative branch. Art. Il, Sec. 3. The Recomendations C ause,

i nvoked by the governnment in this case, which empowers the President to
“recommend to [ Congress] such Measures as he shall judge necessary and
expedient,” simlarly presupposes the ability to collect information and
advi ce necessary to nmeke such recomendations. Art. Il, sec. 2. And as the
Constitution did not presume the President to operate in a vacuum the other
powers listed in Article Il, generally presuppose the President’s ability to
receive advice in order to exercise those powers in an informed nmanner.
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The expectation of a President to the confidentiality

of his conversations and correspondence, like the claim

of confidentiality of judicial deliberations, for

exanpl e, has all the values to which we accord

deference for the privacy of all citizens, and added to

t hose values, is the necessity for protection of the

public interest in candid, objective, and even blunt or

harsh opinions in Presidential decisionmaking. A

President and those who assist himnust be free to

explore alternatives the in the process of shaping

policies and maki ng decisions and to do so in a way

many would be unwilling to express except privately.

Id. at 708; see also In re Sealed Case, 121 F.3d 729, 736-40
(D.C. Gr. 1997) (discussing the history of the protection of
executive comuni cations and the executive privilege doctrine).
As the D.C. Circuit explained in AaAps, “The Framers thus
understood that secrecy was related to the executive's ability to
decide and to act quickly— a quality lacking in the governnent
established by the Articles of Confederation. |If a President
cannot deliberate in confidence, it is hard to imgi ne how he can
deci de and act quickly.” 997 F.2d at 9009.

Thus, although there is no specific privilege for protecting
the confidentiality of Presidential conmunications or
deliberations in the text of the Constitution, “[c]ertain powers
and privileges flow fromthe nature of the enunerated powers; the
protection of the confidentiality of Presidential comunications
has simlar constitutional underpinnings.” Id. (citing McCulloch
v. Maryland, 4 \Weat. 316, 4 L.Ed. 579 (1819)). Equally clear,
however, is that the need to maintain the confidentiality of the

President’s comuni cati ons and del i berations is not unqualified.
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“The President’s need for conplete candor and objectivity from
advisors calls for great deference fromthe courts. However,
when the privil ege depends solely on the broad, undifferentiated
claimof public interest in the confidentiality of such
conversations, a confrontation with other values occurs.” Nixon
I, 418 U. S. at 706.

The question raised by the application of FACA to the NEPDG
and the alleged Sub-Goups is not whether the President's
constitutionally protected ability to receive advice in
confidence is underm ned, but whether his advisors' ability to
deliberate in confidence is constitutionally protected, and how
far down the line that protection extends. Cf. In re Sealed
Case, 121 F.3d at 746 ("Does [executive] privilege only extend to
di rect communications with the President, or does it extend
further to include conmmunications that involve his chief
advisers? And if the privilege does extend past the President,
how far down into his circle of advisers does it extend?"). It
is unclear fromthe facts pled in plaintiffs’ conplaints whet her
they allege that any of the deliberations involved comunications
with the President hinmself. Indeed, the only advice alleged to
have directly been given to the President by the NEPDG the final
energy policy report, is a public docunent. See
www. whi t ehouse. gov/ ener gy/ Nat i onal - Ener gy- Pol i cy. pdf.

Wil e the Suprene Court has not reached the issue, the D.C
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Crcuit has held that the constitutional protection for executive
comuni cati ons extends beyond those communi cations that occur
directly with the President. See In re Sealed Case, 121 F.3d 729
(D.C. Gr. 1997). The D.C. Grcuit's warning about extending
that constitutional protection too far applies here as well:

Ext endi ng presidential privilege to the comrunications
of presidential advisers not directly involving the
President inevitably creates the risk that a broad
array of materials in many areas of the executive
branch will becone "sequester[ed]"” from public view
Wwolfe, 815 F.2d at 1533. President N xon's attenpt to
I nvoke presidential privilege to prevent rel ease of

evi dence indicating that high | evel executive officers
engaged in illegal acts is perhaps the starkest exanple
of potential for abuse of the privilege. And openness
I n governnent has al ways been thought crucial to
ensuring that the people remain in control of their
governnent...The very reason that presidentia
communi cati ons deserve special protection, nanely the
President's uni que powers and profound
responsibilities, is sinmultaneously the very reason why
securing as nmuch public know edge of presidentia
actions as is consistent with the needs of governing is
of paranount i nportance.

Id. at 749. Indeed, according to Janmes Madi son,
[a] popul ar Governnent, w thout popul ar information,
or the neans of acquiring it, is but a Prologue to a
Farce or a Tragedy; or perhaps both. Know edge wi ||
forever govern ignorance: And a people who nean to
be their own Governors, nust armthenselves with the
power whi ch know edge gi ves.
Letter fromJanmes Madison to WT. Barry (Aug. 4, 1822), in 9
VWRI TI NGS OF JAMES MADI SON 103 (Gaillard Hunt, ed. 1910). The
D.C. Circuit in In re Sealed Case did specifically limt its
anal ysis to the context before it:

Qur determ nation of how far down into the executive
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branch the presidential comrunications privilege goes

islimted to the context before us, nanmely where

i nformati on generated by cl ose presidential adviser is

sought for use in a judicial proceeding, and we take no

position on how the institutional needs of Congress and

t he President should be bal anced.

121 F.3d at 753 (D.C. Cir. 1997). However, despite the
l[imtation on its holding, In re Sealed Case makes clear that
determ ning how far down the line of advisors constitutional
protection should extend in the context of bal ancing the needs of
t he Executive and Congress will be a fact-intensive inquiry.

Det erm ni ng who participated in the deliberations of the
NEPDG and the all eged Sub- G oups, whether in fact those Sub-
Groups existed, and who interacted with the private individuals
i nvol ved, the role played by private individuals, and the nunber
of neetings and interactions will affect this Court's
determ nation of the inpact that revealing such activities to the
public would have on the President's ability to performhis
Executive functions. Furthernore, the role of the Vice President
in the NEPDG is to be determ ned. The fact that the Vice
Presi dent was tasked with | eading the NEPDG does not nean that in
fact he participated in all aspect of the NEPDG or the neetings
of the alleged Task Force Sub-G oups. These Sub- G oups could
have been nmuch | ess operationally proximate to the President, and
revealing their activities would arguably infringe the

President's Executive authority to a nuch | esser degree.

Furthernore, no case has directly deci ded whet her revealing
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the identity or nature of advice given by private individuals to
the President or the President's advisors would “inpede the
President’s ability to performhis constitutional duty.”
Morrison, 487 U.S. at 691. However, two cases have | ooked at the
role of private individuals in advising the President and have
suggested that constitutional protection would extend to such
advi ce. See Public Citizen, 491 U.S. at 466; AAPS, 997 F.2d at
910. In Public Citizen the Supreme Court recognized the

“form dable constitutional difficulties” that would be raised by
appl ying FACA to the Justice Departnent’s consultations with the
comm ttee of the Anerican Bar Association that eval uates the
qualifications of federal judicial nomnees. 491 U S. at 466.

I n di scussing the constitutional issue raised by the application
of FACA to President Cdinton’s Heath Care Task Force, the D.C
Crcuit stated: “A statute interfering wwth a President’s ability
to seek advice directly fromprivate citizens as a group,

interm xed, or not, with governnent officials, therefore raises
Article Il concerns.” A4Aps, 997 F.2d at 910. After noting the
constitutional concern, both courts declined to resolve the
question of whether applying FACA to a group that includes
governnental and private advisors prevents the President from
acconplishing his constitutionally assigned functions. Thus, the
guestion of whether granting public access to the deliberations

of high level officials of government, presidential advisors, and
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private individuals intrudes upon the ability of the President to
conduct his official duties is unresolved. The extent of the
constitutional protection for those deliberations will turn in

| arge part on the proximty of those advisors to the President.
The fact that the group was established to deliver a final report
to the President is not determ native.

Additionally, this Court would be careful when applying the
Morrison balancing test to | ook at those specific requirenents of
FACA that woul d have applied to the NEPDG and its all eged Sub-
Groups, and determ ne whet her applying those requirenents would
have infringed on the President’s ability to do his job. The
guestion here is not only whether rel easing the nanmes of the
participants, or the docunents generated by the group would so
infringe, but rather would applying all of the FACA requirenents
to the NEPDG run afoul of the separation of powers. Am cus
correctly points out that the inposition of the FACA requirenents
is |l ess onerous than portrayed by the government. FACA has two
very inportant exceptions to the requirenent that the public have
access to neetings and docunents. Pursuant to various FO A
exenptions, which include deliberative process and nati onal
security concerns, docunments may be withheld fromthe public. 5
US C App. 2 8 10(b). Furthernore, pursuant to the exceptions
listed in 5 U S.C 8§ 552b, the President or an agency head can

cl ose advisory commttee neetings to the public. These
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exceptions shoul d be consi dered when determ ning the actual
i npact that FACA would have on the confidentiality of advice to
t he President.

Al'l of these questions are better addressed only after
di scovery into the activities and conposition of the NEPDG and
the all eged Sub-Goups. Contrary to defendants' argunent, it
woul d be inappropriate for this Court to conduct the fact-
i ntensive inquiry demanded by separation of powers precedent by
considering only the Presidential Menorandumthat established the
NEPDG.

2. Di scovery in this Case WIIl Raise Fewer and Different
Constitutional Concerns

Def endants' second argunent agai nst proceeding to discovery,
t hat di scovery raises identical constitutional issues as does
this notion to dismss, is both conclusory and belied by
precedent. Defendants, in a footnote, state in a conclusory
manner "that these constitutional argunents apply to prevent
di scovery in this case.” Defs.' Mt. of 4/5/02 at 19 n. 17.
Further, in response to an Order fromthis Court requiring
defendants to identify with precision the constitutional concerns
rai sed by discovery into particular factual issues, see Order of
1/ 31/ 02, defendants sinply reasserted the troubling statutory and
constitutional argunments that had pronpted this Court's Order in
the first place. Defs.' Mem of 2/5/2002 at 1 ("it is

unnecessary for the Court to address the constitutional issues
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[rai sed by discovery] for five conpelling reasons"). Thus, while
def endants have consistently asserted that discovery woul d
i mplicate constitutional concerns, they have al so consistently
failed to explain or provide |l egal support for those conclusions.
Contrary to defendants' argunents, discovery in this case
will potentially raise related, but different, constitutional
guestions than does the application of FACAto the NEPDG In
particular, the constitutional question raised by the application
of a statute to Executive action, reflects a conflict between the
Executive and Congressional branches of governnent, and nust be
bal anced as such. Any potential intrusion into the President's
constitutional authority that occurs because of specific requests
for docunents or information during the course of discovery mnust
be anal yzed as a conflict between the needs of the Executive and
Judi ci al branches, and will involve the application of different
precedent. See, e.g., In re Sealed Case, 121 F.3d at 753.
Furthernore, the breadth and scope of the constitutional issue
rai sed by applying the requirenents of FACA to advisory
conm ttees established by the President dwarfs the particul ar,
specific questions that will be raised by a very tightly-reigned
di scovery process. \Wether revealing a particul ar docunent or
piece of information will inpermssibly interfere with the
President's constitutional authority is a much nore narrow

inquiry than whether the application of all the FACA procedural
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requirenents to the deliberative process of Presidential advisors
will violate the Constitution. Rather than address this broad
constitutional question in a factual vacuum this Court will
address the particul ar questions generated by discovery requests.
In conclusion, there are three primary reasons why
post poni ng consi deration of defendants' constitutional chall enge
is warranted here. First, after discovery, the governnent nmay
prevail on summary judgnment on statutory grounds w thout the need
for this Court to address the constitutionality of applying FACA
Second, even if this Court were to attenpt to apply the
Nixon/Morrison bal ancing test, further factual devel opnent is
necessary to clearly determne the extent to which applying FACA
to the NEPDG and its all eged Sub-Goups will intrude on the
President's constitutional authority. Third, while discovery in
this case nay rai se sonme constitutional issues, those issues of
executive privilege will be rmuch nore Iimted in scope than the
broad constitutional challenge raised by the governnent here.
Al'l of these reasons weigh heavily in favor of considering any
appl i cabl e constitutional questions after a factual record has
been nore fully devel oped, and requiring the governnent to raise
specific constitutional objections to the discovery process as it
pr oceeds.
F. Judicial Watch's FOIA Claim

Judi ci al Watch has al so sued the Vice President pursuant to
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FOA  On June 25, 2001, Judicial Watch wote to the Vice
Presi dent and requested certain records related to the NEPDG
pursuant to FOA  See Jud. Watch Sec. Anend. Conpl., Ex. 8. On
July 5, 2001, the Counsel to the Vice President responded on
behal f of the Vice President, declining the request on the
grounds that FO A does not provide for disclosure of the
requested material. See Jud. Watch Sec. Anend. Conpl., Ex. 9.
FOA is only applicable to "agencies" and "agency records."”
See generally 5 U.S.C. 8552. Entities within the Executive
O fice of the President whose "sole function is to advise and
assist the President” are not agencies for purposes of FOA
Kissinger v. Reporters Comm. for Freedom of the Press, 445 U. S.
136, 155-56 (1980); Meyer v. Bush, 981 F.2d 1288, 1294 (D.C. Gr.
1294). Defendants persuasively argue that the Vice President and
his staff are not "agencies" for purposes of FOA  See Meyer v.
Bush, 981 F.2d at 1294 (expressing doubt as to whether FO A
applies to Vice President); cf. Armstrong v. Bush, 924 F.2d 282,
286 n. 2 (D.C. Gr. 1991) (President and Vice President subject
only to Presidential Records Act, not Federal Records Act).?¢
The FO A cl ai magainst the Vice President is therefore dism ssed.
Bot h Judi ci al Watch and the federal defendants assune that

Judi ci al Watch's Second Anended Conpl aint also states a FO A

' Like the D.C Circuit in Meyer, 981 F.2d at 1294 n.7, this Court
does not deci de whether the Vice President could ever act as the head of a
agency subject to FO A
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cl ai m agai nst the NEPDG  See Defs.' Mdt. to Dism ss of 3/8/02 at
15; Jud. Watch Qpp'n of 3/21/02 at 14-15 (arguing that further
di scovery is necessary before determ ning whether the NEPDG is an
"agency" for FO A purposes). However, Count Il of the Conplaint
does not state that plaintiff filed a FO A request to the NEPDG
but rather that plaintiff sent a request letter to Vice President
Cheney and that counsel on behalf of Vice President Cheney
responded. The request letter in question, attached as Exhibit 8
to Judicial Watch's Second Anended Conpl aint, confirns that the
request for records was indeed made only to the Vice President.
For this reason, there is no need for this Court to address
whet her the NEPDG i s an "agency" for purposes of FOA Judicia
Watch has stated a FO A claimonly against the Vice President,
and that claimis dism ssed.
IIT. Private Defendants' Motions to Dismiss

In addition to suing the Vice President, the NEPDG and
ot her federal officials, Judicial Watch has sued several private
i ndi vidual s, including Mark Raci cot, Hal ey Barbour, Kenneth Lay,
Thomas Kuhn, and John and Jane Does 1-99. These individuals are
naned as defendants only with respect to Count | of Judici al
Wat ch's Second Amended Conpl ai nt, which alleges violations of

FACA. 17 For the reasons di scussed above, FACA provides no

7 The private individuals were initially named as defendants in Count
1l as well, but that claimagainst these defendants was dism ssed on May 31,
2002. See Order of 5/31/02. Only federal defendants are naned in Counts ||
and |V.
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private cause of action and therefore these clains are dism ssed.
CONCLUSION
For the foregoing reasons, the federal defendants' notions
to dismss are granted in part and denied in part and the private
defendants' notions to dismiss are granted. An appropriate O der

acconpani es this Menorandum Opi ni on.

IT IS SO ORDERED.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
July 11, 2002

Noti ce to:

Larry Kl ayman, Esqg.
JUDI Cl AL WATCH, | NC.
501 School Street, S.W
Suite 725

Washi ngt on, DC 20024
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Al ex Levinson, Esq.
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Thomas M Il et, Esq.
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Robert S. Litt, Esq.
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Paul Christian Rauser, Esq.
W LLI AMS & CONNOLLY
725 12th Street, NW
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Counsel for defendant Mark Racicot
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDI Cl AL WATCH, | NC.,

Plaintiff,
V.
Cv. Action. 01-1530 (EGS)
NATI ONAL ENERGY POLI CY
DEVELOPNVENT GROUP,

Def endant .

N N N N N N N N N N N

S| ERRA CLUB,
Plaintiff,
V. Cv. Action 02-631 (EGS)

VI CE PRESI DENT RI CHARD
CHENEY, et al.

Def endant s,

N N N N N N N N N N N N

ORDER

For the reasons stated in the acconpanyi ng Menorandum
Opinion issued this sane day, it is hereby

ORDERED that this Order shall supercede the Order issued by
this Court on May 23, 2002; it is

FURTHER ORDERED t hat the federal defendants' notions to
dismss plaintiff Judicial Watch's Second Anended Conpl ai nt and
plaintiff the Sierra Cub's Conplaint are GRANTED IN PART AND

DENIED IN PART; it is



FURTHER ORDERED that the notions to dismss filed by Mark
Raci cot, Hal ey Barbour, and Thomas Kuhn are GRANTED; it is

FURTHER ORDERED t hat Count | of Judicial Watch's Second
Anmended Conplaint is DISMISSED wWith respect to all defendants; it
IS

FURTHER ORDERED t hat Count |1 of Judicial Watch's Second
Amended Conplaint is DISMISSED wth respect to all defendants; it
IS

FURTHER ORDERED t hat plaintiffs' APA clains with respect to
Vi ce President Richard Cheney and the National Energy Policy
Devel opnent Group (NEPDG) are DISMISSED; it is

FURTHER ORDERED t hat the federal defendants' notion to
di smss Counts IIl and IV of Judicial Watch's Second Amended
Conpl aint is DENIED with respect to the remaining defendants; it
'S

FURTHER ORDERED t hat the federal defendants' notion to
dismss the Sierra CQub's First and Second Clains for Relief is
DENIED wWith respect to the remaining defendants; it is

FURTHER ORDERED t hat plaintiffs shall jointly submt a
proposed di scovery plan by no later than 5 p.m. on Friday, July
19, 2002; it is

FURTHER ORDERED t hat defendants shall file any objections to
t he proposed discovery plan by no later than 5 p.m. on Friday,
July 26, 2002; it is

FURTHER ORDERED t hat plaintiffs shall file a joint reply by



no later than 5 p.m. on Tuesday, July 30, 2002; it is

FURTHER ORDERED t hat a status hearing shall be held on
Friday, August 2, 2002 at 9 a.m. in Courtroom One to discuss the
proposed di scovery plan and any objections thereto and to
determ ne whether further briefing is necessary with respect to
any clains of privilege asserted by the governnent.

IT IS SO ORDERED.

Signed: EMMET G. SULLIVAN
UNITED STATES DISTRICT JUDGE
July 11, 2002

Noti ce to:

Larry Kl ayman, Esqg.

JUDI Cl AL WATCH, | NC.

501 School Street, S.W

Suite 725

Washi ngt on, DC 20024

Counsel for plaintiff Judicial Watch

Patrick Gall agher, Esq.

Al ex Levinson, Esq.

Sierra Club

85 Second Street

San Francisco, CA 94104

Counsel for plaintiff Sierra Club

Anne L. Wi snann, Esg.

Thomas M Il et, Esq.

Jenni fer Paisner, Esg.

U.S. Departnent of Justice

Cvil Division, Federal Prograns Branch
P. O. Box 883

Washi ngt on, DC 20044

Counsel for federal defendants



Howard M Crystal, Esq.
MEYER & GLI TZENSTEI N

1601 Connecti cut Avenue, NW
Suite 700

Washi ngt on, DC 20009

Counsel for amicus NRDC

Robert S. Litt, Esq.

ARNOLD & PORTER

555 12th St NwW

Washi ngt on, DC 20004- 1206

Counsel for defendant Thomas Kuhn

Paul Christian Rauser, Esq.
W LLI AMS & CONNOLLY
725 12th Street, NW
Washi ngt on, DC 20005

Counsel for defendant Haley Barbour

Ri chard D. Horn, Esq.

BRACEVEELL & PATTERSON LLP

2000 K St NW

Suite 500

Washi ngt on, DC 20006- 1872

Counsel for defendant Mark Racicot
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