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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
taxabl e years in issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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Respondent determ ned deficiencies in petitioners’ Federal
i ncone taxes for the taxable years 1997 and 1998 in the anounts
of $5,400 and $1, 228, respectively.?

After a concession by respondent,® the issue for decision is
whet her petitioners are |iable under section 72(t) for the 10-
percent additional tax on early distributions fromqualified
retirement plans. W hold that they are.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. Petitioners resided in Chicago, Illinois, at the tine
that their petition was filed with the Court.

Petitioner Mary G Keeley (Ms. Keeley) worked part-tine for
t he West Chicago School District in 1997 for a tinme period not
disclosed in the record. Fromthe end of Decenber 1997 to the
present, Ms. Keeley has been working for Tyndal e House
Publ i shers.

Petitioner Brian P. Keeley (M. Keeley) worked as a | easing
manager w th Hughes Enterprises, a commercial |aundry equi pnment
distributor, for sone tinme until August 1996. In August 1996,
M. Keeley |eft Hughes Enterprises because he was dissatisfied

with the annual reduction in his base salary and conm ssion

2 Al nunbers are rounded to the nearest dollar.

3 At trial, respondent conceded the erroneous disall owance
of a $400 child tax credit that petitioners clained in 1998.



- 3 -
schedul e over the previous 3 to 4 years. Because of his past
experience in the insurance industry, M. Keeley decided to
becone a sel f-enployed i nsurance broker. |In Septenber 1996, M.
Keel ey began to work on a comm ssion basis as an insurance broker
with New York Life Insurance Co. (New York Life). By md-1997
M. Keel ey stopped working as an insurance broker because he
failed to neet New York Life's application approval rate.

Around this time, M. Keeley suffered a nental breakdown as
a result of “not being able to support the fam |y, having what |
felt was a good situation turn into what was a very bad situation
at that point in tinme, that being the self-enploynent
opportunity”. In addition, Ms. Keeley thought that M. Keeley’'s
depression “robbed himof the confidence to do his job
successful ly” such that “by March [of 1997], he coul d not
function on the job at all” and that “during the summer and early
autumm, he spent a good part of the day in bed”. Thus, M.
Keel ey becane unenpl oyed for several nonths, except for snal
j obs, e.g., delivering newspapers and coll ecting donati ons.

As a result of petitioners’ financial hardship,* M. Keeley

withdrew funds in 1997 fromhis individual retirenent account

4 M. Keeley testified that in 1997 his incone declined to
$3,000. W note, however, that on their 1997 return, petitioners
reported gross wages of $15,705 ($3,115 of which was earned by
M. Keeley), and on a Schedule C, Profit or Loss From Busi ness,
attached to their return, M. Keeley reported gross receipts of
$13, 140 and a net profit of $4,766.
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(I1RA) wth National Financial Services Co. (National) in the
amount of $54,000. At the tine, M. Keeley was 52 years of age.
I n Decenber 1997, M. Keeley started work as a sal es
representative at Advanced Tel ecommuni cations, Inc. (ATI) and
remai ns currently enployed there. M. Keeley earned $3,115 with
ATl in 1997 and $44, 352 in 1998.

In 1998, M. Keeley withdrew the remaining | RA bal ance at
National in the anmbunt of $5,280. Ms. Keeley also withdrew the
bal ance of her Illinois Minicipal Retirement Fund® (pension) in
t he amount of $2,998. At the tine, Ms. Keeley was 52 years of
age and not disabled. Petitioners used the entire balance in the
Nat i onal and pension accounts “to survive and pay our bills”,
e.g., their nortgage and daughter’s coll ege | oans.

Wth respect to M. Keeley’'s nedical history, he has been
di agnosed with anxiety, depression, and panic di sorder for which
he has been receiving treatnent fromhis internist, Scott
McNaught on, M D. (Dr. MNaughton). According to Dr. MNaughton,
M. Keeley “has been treated with nedication in 1994 and required
several physician visits for follow up and nedi ci ne adj ust nent
during 1997 and 1998”".

In addition, M. Keeley had been seeing David E. DIl on,

5> Neither party has raised any issue regarding the status
of Ms. Keeley's retirenent fund as a “qualified retirenent
pl an”, see sec. 4974(c)(1), and the record provides no basis for
us to conclude that it was not.
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Ed.D. (Dr. Dillon), a licensed psychologist, to deal with his
depressi on and various chil dhood issues.® During the years in
i ssue, M. Keeley had at |east one or two sessions nonthly with
Dr. Dillon.” According to a letter dated Cctober 24, 2000, from
Dr. Dillon

[ M. Keel ey] was under ny care as a psychol ogi st ,
treating noderately severe synptons associated with
depression. M. Keeley reported feeling depressed and
exhi bited synptons of | ow energy, sadness, somatic
conpl ai nts, anhedoni a, and hopel essness, all of which
are consistent with a depressed condition. Depression
| asting | onger than two weeks is often considered
serious enough for nedical and psychol ogi cal
i ntervention.

Such a depression is often triggered by a
conbi nati on of serious social and/or career
di sappoi ntnents coupled wth an innate tendency toward
depression. M. Keeley suffered two serious set backs
whi ch appear to account for the onset of depression: 1)
a change in jobs follow ng several alterations of tasks
and financial remuneration at Hughes Enterprises; 2)
al t hough successful as a New York Life agent, M.
Keel ey was unable to sell enough insurance to overcone
the conpany’s rejection rate. After this he floundered
in one nenial job after another until his present
enpl oynent with ATI. At the tinme, neither he nor
coul d have predicted how | ong these conditions and his

6 The record does not disclose when M. Keeley initiated
treatnent with Dr. Dillon. However, M. Keeley submtted to the
Court copies of Dr. Dillon’s bills dating as far back as May 17,
1996.

" Based on the receipts in the record, we note that M.
Keel ey had 13 90-m nute sessions and one 45-m nute session with
Dr. Dillon in 1997; 10 90-m nute sessions in 1998; eight 90-

m nute sessions in 1999; one 90-m nute session in 2001; and two
90-m nute sessions in 2002. M. Keeley testified that he
normal Iy did 90-m nute sessions because Dr. Dillon’s office was
| ocated approximately 1 hour and 15 mnutes from M. Keeley’'s
resi dence.



depression woul d | ast.

In another letter dated August 11, 1998, Dr. Dillon states
that M. Keeley' s depression “inpaired his ability to nmake
deci sions, and thus could have affected his ability to get and
hold a job. Depression is known to keep a person from making
clear and forceful decisions.” Petitioners testified that they
t hought that M. Keeley's depression was for an indefinite
duration. Ms. Keeley also testified that, at present, she
observes the continuing effects of M. Keeley' s depression such
that “any tasks, job-related or hone-rel ated, take him nuch
| onger to conplete”.

Al so, M. Keeley was diagnosed in June 1997 with a herni ated
di sk and bone spur in his neck, which had been causing him
di sconfort for several years. This condition caused weakness and
pain in his left shoulder and arm which resolved around Novenber
and Decenber 1997. For this condition, M. Keeley received
medi cati on, physical therapy, a neurosurgical evaluation, and
magneti c resonance i magi ng.

Petitioners tinely filed joint Fornms 1040, U.S. I ndividual
| nconme Tax Return, for 1997 and 1998. On both returns, M.
Keel ey listed his occupation as “sales rep” and Ms. Keel ey
|isted her occupation as “secretary”. Petitioners reported as
income their respective |IRA and pension distributions received

during the taxable years 1997 and 1998. For each distribution,
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petitioners did not conpute the 10-percent additional tax inposed
by section 72(t). However, petitioners attached to both returns
several letters from M. Keeley’'s physicians and a statenent as
fol |l ows:

Form 532918, Line 2 Distributions exenpt fromtax -

The taxpayer becane pernmanently disabled in 1997

Wth respect to his enploynent as an insurance broker

as a result of neurological and spinal conditions,

whi ch prevent the taxpayer from engaging in customary

substantial gainful activities (See nedical opinions

attached). The taxpayer continues to be disabl ed.

Accordingly, distributions fromthe taxpayer’s |IRA

account are not subject to the 10% penalty for early

wi t hdr awal .

During the exam nation of petitioners’ returns, petitioners
received a letter dated Septenber 25, 2000, fromrespondent’s tax
exam ner stating that respondent does not “dispute the contention
regarding the taxpayer’s ability to perform substantial gai nful
activity”, but contends that petitioners did not provide
substantiation (physician’s letters) stating that “M. Keeley is
‘totally and permanently’ disabled or his condition was expected
to result in death or to be of long continued or indefinite
duration.” Petitioners submtted a response referring to the
letters attached to petitioners’ returns and al so attaching a

copy of Dr. Dillon's letter dated October 24, 2000.

8 Form 5329 is entitled “Additional Taxes Attributable to
Qualified Retirenent Plans (Including IRAs), Annuities, Mdified
Endowrent Contracts, and MSAs”. Part | of the formis entitled
“Tax on Early Distributions”. A taxpayer would report on Line 2
of Part | of the form*®“Distributions excepted from additiona
tax”.
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In the notice of deficiency, respondent determ ned that
petitioners are |liable for the 10-percent additional tax on each
of the early distributions frompetitioners’ retirenment accounts.

Petitioners tinely filed a petition with the Court disputing
the determ ned deficiencies. Paragraph 4 of the petition states,
in pertinent part, as follows:

We feel very strongly that Brian did qualify for the

medi cal /disability exenption fromthe penalty for early

w thdrawal . We do have supporting docunentation from

medi cal professionals.

On brief, petitioners argue:

VWiile [M. Keeley] is able to work, he cannot return to

occupations that require strategic thinking, planning

and the related stress and responsibility, |est he have

a reoccurrence of that afflicted state [of depression].

* * * M Keeley no |longer has the capacity to sel

i nsurance, the comm ssions from which woul d generate

substantially nore incone than his present in-house

desk sales function for his enployer [ATI], a tel ephone

retailer.
Di scussi on®

Ceneral ly, section 72(t)(1) inposes a 10-percent additional
tax on early distributions fromqualified retirenment plans,?
unl ess the distribution conmes within one of several statutory

exceptions. For exanple, distributions that are nade on or after

® W decide the principal issue in this case w thout regard
to the burden of proof. See sec. 7491(a)(1l); Rule 142(a); Higbee
v. Comm ssioner, 116 T.C. 438 (2001).

10 As relevant to the present case, a “qualified retirenent
pl an” includes an individual retirenment account (I RA) and a
qualified pension or profit sharing plan. Sec. 4974(c) (1), (4).
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the date on which the taxpayer attains the age of 59-%% are not
“early” and therefore not subject to the additional tax. Sec.
72(t)(2)(A)(1). As relevant to the present case, section
72(t)(2)(A) (1ii1) provides an exception for distributions
“attributable to the enpl oyee’ s being disabled within the neaning
of subsection (M (7)”.' There are also limted exceptions
avail able for distributions nade to an enpl oyee for nedical care
expenses, sec. 72(t)(2)(B),'? and for qualified higher education
expenses, sec. 72(t)(2)(E)

Petitioners contend that the exception under section
72(t)(2) (A (iii) applies because M. Keel ey was di sabl ed during
the years in issue because of severe depression that petitioners
t hought was indefinite and for which M. Keeley is still under
medi cal treatnment. On the other hand, respondent argues that M.
Keel y was not di sabl ed because “a | ong-term psychiatric illness
where petitioner [M. Keeley] is able to work and where there
woul dn’t be a need for sonme type of constant treatnent” is

i nconsistent with the definition of disability under section

11 For purposes of sec. 72(t), the term “enpl oyee” includes
participants in individual retirement plans. Sec. 72(t)(5).

2 1n the petition, petitioners appear to contend that the
exception for nedical expenses under sec. 72(t)(2)(B) may apply.
However, petitioners did not present any evidence in support of
this contention, presumably because their unreinbursed nedi cal
and dental expenses on both returns did not exceed 7.5 percent of
their adjusted gross income. See sec. 213(a); Dwer v.

Conmm ssioner, 106 T.C 337, 343 (1996).
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72(m (7). Respondent further argues that M. Keeley' s continued
psychol ogi cal consultations do not constitute *constant
treatnment”.

Section 72(m (7) provides:

(7) Meaning O Disabl ed.--For purposes of this

section, an individual shall be considered to be

disabled if he is unable to engage in any substanti al

gainful activity by reason of any nedically

det erm nabl e physical or nental inpairnent which can be

expected to result in death or to be of |ong-continued

and indefinite duration. An individual shall not be

considered to be disabled unless he furnishes proof of

t he exi stence thereof in such formand manner as the

Secretary nay require. [l

The determ nati on of whether a taxpayer is disabled is nmade
on the basis of all the facts. Sec. 1.72-17A(f)(2), Incone Tax
Regs. The regulations also set forth general considerations upon
which a determ nation of disability is to be nade such as the
nature and severity of the inpairment. Sec. 1.72-17A(f)(1),
| ncone Tax Regs. However, the regul ati ons enphasi ze that the
“substantial gainful activity” to which section 72(m)(7) refers
is the activity, or a conparable activity, in which the
i ndi vi dual customarily engaged prior to the disability. 1d.
Therefore, the inpairment nust be evaluated in terns of whether

it does, in fact, prevent the individual fromengaging in his

customary, or any conparabl e, substantial gainful activity

13 Generally, proof of disability is the sane as where the
i ndi vidual applies for disability paynents under Social Security.
S. Rept. 93-383, at 134 (1974), 1974-3 C.B. (Supp.) 80, 213.
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considering the individual’ s education, training, and work
experience. Sec. 1.72-17A(f)(2), Income Tax Regs. As an exanple
of a disability, the regulations list “Mental diseases (e.qg.,
psychosi s or severe psychoneurosis) requiring continued
institutionalization or constant supervision of the individual”
Sec. 1.72-17A(f)(2)(vi), Incone Tax Regs. The inpairnent,
however, nust be expected either to continue for a | ong and
indefinite period or to result in death. Sec. 1.72-17A(f)(3),
I ncone Tax Regs. In this context, the term“indefinite” neans
that it cannot reasonably be anticipated that the inpairnent
will, in the foreseeable future, be so dimnished as no | onger to
prevent substantial gainful activity. 1d. However, an
inpai rment that is renedi able does not constitute a disability.
Sec. 1.72-17A(f)(4), Incone Tax Regs. More specifically, the
regul ations provide that “An individual will not be deened
disabled if, wth reasonable effort and safety to hinself, the
i npai rment can be dimnished to the extent that the individual
will not be prevented by the inpairnment fromengaging in his
customary or any conparabl e substantial gainful activity.” 1d.
Based on the record, we assune arguendo that M. Keeley’'s
depression affected his ability to engage in substantial gainful

activity during the years in issue. Nevertheless, we are

4 We note that, during the exam nation of petitioners’
returns, respondent did not dispute M. Keeley’'s contention that
(continued. . .)
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constrained to sustain respondent’s determ nation for the reasons
bel ow.

Petitioners assert that M. Keeley' s depression was expected
to last for a long and indefinite period. Although we are
sensitive to the severity of M. Keeley's nental health problens
and the fact that he continues to take antidepressants and
recei ve psychol ogi cal counseling, we conclude that his state of
depression does not qualify as a “nental disease”, as defined
under section 72(m(7), requiring continued institutionalization

or constant supervision. See Dwer v. Conm ssioner, 106 T.C

337, 342 (1996) (The taxpayer suffered from severe depression for
whi ch he had periodic consultations with a psychol ogist; the
Court held that periodic professional consultation alone does not
equate with the constant supervision envisioned by the
regul ation). Further, based on the record, M. Keeley’'s
psychol ogi cal condition is not irrenmediable within the neaning of
section 1.72-17A(f)(2), Incone Tax Regs. Therefore, we nust
sustain respondent’s determnation as to M. Keeley's |IRA
di stributions.

In addition, the record denponstrates that Ms. Keel ey was

not di sabled during the years in issue or that any exception to

¥4(...continued)
he was not able to perform substantial gainful activity.
However, we note further that M. Keel ey began working at ATl in
Decenmber 1997 and in 1998 earned a gross salary of $44,352 from
ATI .
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the inposition of additional tax under section 72(t) applies to
her. Therefore, we also sustain respondent’s determnation as to
Ms. Keeley' s pension distribution.

W note that although petitioners do not expressly rely on
section 72(t)(2)(E)* for the distributions they received in
1998, they testified that one purpose for the distributions was
to pay for their daughter’s college |oans. However, petitioners
did not present any evidence for this Court to determ ne whether
this exception applies in the present case.

In closing, we think it appropriate to observe that we found
petitioners to be very conscientious taxpayers who obvi ously take
their Federal tax responsibilities quite seriously. W are also
synpathetic to the hardship that M. Keeley’'s nental health
probl ens have brought to petitioners’ |ives, and we acknow edge
that petitioners used the I RA and pension distributions for
| audabl e purposes. Nevertheless, we are constrained to hold for
respondent based on the applicable | aw

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To give effect to our disposition of the disputed issue, as

15 The exception fromthe additional tax for qualified
hi gher educati on expenses applies only “to distributions after
Dec. 31, 1997, with respect to expenses paid after such date (in
t axabl e years ending after such date), for education furnished in
academ c periods beginning after such date”. Taxpayer Relief Act
of 1997, Pub. L. 105-34, 111 Stat. 809.
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wel | as respondent’s concessi on,

Deci sion will be entered

under Rul e 155.




