FROM MY COLD DEAD HANDS:! WiLL1AMS V. PRYOR AND
THE CONSTITUTIONALITY OF ALABAMA™S
ANTI-VIBRATOR LAW

In 1998, the Alabama Legislature amended state laws in order to ad-
dress a presumably pressing concern. Alabama legislators, worried about
the proliferation of vibrators and other mantal aids, accordingly amended
Alabama’s obscenity laws to criminalize the distribution of “any device
designed or marketed as useful primarily for the stimulation of human
acnital organs for any thing of pecuniary value.”™ In the casc of Williams
v. Pryor,” vendors and users of vibrators and other marital aids sued in
federal court pursuant to 42 U.S.C. § 1983, challenging the constitution-
ality of the statute.’ The Northern District of Alabama held that the stat-
ute was unconstitutional under the lenient rational basis standard, reject-
ing plaintiffs” assertions that vibrators are a fundamental right, and thus
subject to strict scrutiny.” In a January 2001 opinion, the Eleventh Circuit
reversed the lower court on grounds that the statute survives rational ba-
sis review, but remanded for reconsideration by the district court of the
as-applied challenges, which implicate “important™ intcrests in sexual
privacy.’

This Comment analyzes the case of Williams v. Pryor and addresses
the constitutionality of Alabama’s anti-vibrator statute. Part T will dis-
cuss the Williams v. Pryor opinions to date. Part Il examines the status of
the law in other states. Part Il examines whether the privacy right under
the contraception and abortion cases should extend to cover the usc and
distribution of vibrators as a fundamental right. Part IV examines

l. The phrase “from my cold dead hands™ is generally associated with gun rights supporters
and was recently quoted by Charlton Heston in his capacity as a spokesman for the National Rifle
Association. See, e.g., Charlton Heston, Address at the National Rifle Association Annual Meeting
(May 20, 2000), available at hitp://164.109.174. 105/ transcripts/hestonam.asp {last visited Feb. 23,
2002).

2. ALA. CODE § 13A-12-200.2 (2000). First time violators are subject to a fine of up to
$10,000 and “may also be imprisoned in the county jail or sentenced to hard labor for the county
for not more than one year.” Id.

3 41 F. Supp. 2d 1257 (N.D. Ala. 1999).

4. Pryor, 41 F. Supp. 2d at 1260.

S, Id. at 1293,

6. Williams v. Pryor, 240 F.3d 944, 949, 955-56 (11th Cir. 2001) (withdrawing and substitut-
ing an October 12, 2000 opinion).
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whether the statute should be rejected even under the rational basis stan-
dard. Part V examines whether the statute should be declared unconstitu-
tional on equal protection grounds.

. WrILLIAMS V. PRYOR

A, The District Court’s Opinion

There were two groups of plaintiffs in this case: vendors of sexual
devices (vendor plaintiffs) and users of such devices (user plaintiffs).”
One of the vendor plaintiffs was Sherri Williams, a principal sharcholder
of Pleasures, an Alabama corporation with two retail sexual novelty
stores in North Alabama.® Partics stipulated at trial as to the customer usc
of Pleasures’ products:

Many use these products to avoid the possibility of sexually
transmitted discases; while others usc the products to better
stimulate intimate relationships with partners; there are those
who use the products to achieve sexual satisfaction not otherwise
available to them; and some usc these products for temporary or
long-term sexual satisfaction when a partner 1s not otherwise
available. Many of “Pleasures™ customers have even been re-
ferred to the store by therapists treating them for sexual dysfunc-
tion or marital problems.”

The other vendor plaintift was B.J. Bailey, owner of Saucy Lady,
Inc., an Alabama corporation that sclls sexual devices and novelties to
women through “Tupperware-style” parties.'” The majority of Ms. Bai-
ley’s customers arc cither anorgasmic or have difTiculty achieving or-
casm through sexual intercourse."" The products have helped her cus-
tomers become orgasmic and have improved their marital and sexual
relations.'” The user plaintiffs, consisting of four women, cach contended
that she “uses sexual devices either, or for therapeutic purposes related to
sexual dysfunction, or as an alternative to sexual intercourse.”™ Two of
the user plaintifTs were married and used vibrators as part of their marital
relations, and the other two women were single and used vibrators to
reach orgﬂsm.l"1

7. Hitltiams, 41 F. Supp. 2d at 1260.

8. Id.

9. Id. at 1262-63.

10, Jd at 1260.

11, Jd at 1263.

12, Williams, 41 F. Supp. 2d at 1263-64.
13, Id at 1260,

14, Id at 1264-65.
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In Williams, the plaintiff vibrator vendors and users argued that the
anti-vibrator statute infringed upon their fundamental right to privacy
guaraniced by the United States Constitution.” Alternatively, the plain-
tiffs argued that the statute does not pass rational basis scrutiny.'

The anti-vibrator statute is currently not being enforced due to an
agreement between the parties,’” but enforcement would make it a crime
to scll or distribute “any device designed or marketed as useful primarily
for the stimulation of human genital organs for any thing of pecuniary
value.”™® In order to obtain marital aids under the vibrator ban, users will
have to purchase them in another staic and bring them across statc
lines."” Alabama laws do not prosecute masturbation or other stimulation
of the genitals, even when performed with a sexual aid.” Rather, it is the
sale, not the usc, of such devices that is proscribed.”

The plaintiffs claimed enforcement of the anti-vibrator statute would
“impose an unduc burden on their ‘fundamental rights of privacy and
personal autonomy guaranteced by the First, Fourth, Fifth, Ninth, and
Fourteenth Amendments of the United States Constitution.””** Plaintiffs
asserted that “their right of privacy and personal autonomy constitutes a
‘liberty interest” protected by the Due Process Clause of the Fourteenth
Amendment.”** The district court framed the issue as whether the consti-
tutionally protected “right to privacy” protects an individual’s liberty to
usc the proscribed sexual devices when engaging in private, lawlul sex-
ual activity.” The threshold issue was whether the statute burdened a
fundamental right, because 1f it did, the statute would be subject to strict
judicial scrutiny.”

The district court determined that the Fourteenth Amendment did not
cover the plaintifls” requested extension of the privacy right that the Su-
preme Court has recognized as fundamental.”® In reaching this conclu-
sion, the court first focused on the use of the proscribed devices, rather
than their distribution, because “1f the wse of such devices 1s a fundamen-
tal liberty intercst as plaintiffs contend, then the legislature’s ban on dis-
tribution compels strict judicial serutiny.”® The court based this asser-

15.  Id at 1260.

16.  Id

17. Williams, 41 F. Supp. 2d at 1260

18, Ara. CoDE § 13A-12-200.2 (2000).

19, Willians, 41 F. Supp. 2d at 1265,

200 Id

21. 14 It is also noteworthy that Alabama laws do not outlaw sale of ribbed or tickler condoms
and virility drugs, such as Viagra. /d

22, Id at 1274 {quoting the Plaintiffs’ corrected memorandum).

23, Filliwns, 41 F. Supp. 2d at 1274,
24 Id. at 1275.

25 See id at 1274,

26, Id at 1281-83.

27 Id. at 1281 (emphasis added).
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tion on two Supreme Court cases which it said “clucidate[s] the fact that
any significance of the distinction between prohibitions of commercial
usc versus private usc depends on the protection the Constitution affords
the target material or conduct.” The district court said, however, that
the United States Supreme Court has not yet decided whether lawful pri-
vate sexual conduct is a fundamental right.” And, the district court was
reluctant to make the extension required in order to cover sexual devices
duc to the Supreme Court’s narrow readings of the cases that recognize
liberty interests as fundamental ™

The district court then surprisingly held that the statute failed rational
basis review.” Alabama’s purported interests in passing the anti-vibrator
statute were “to protecet children from exposurc to obscenily, prevent
assaults on the sensibilities of unwilling adults by the purveyor[s] of ob-
scenc matenal, and suppress the proliferation of “adult-only videco
stores,” “adult bookstores.” “adult movie houses,” and ‘adult-only enter-
tainment.” The Williams court additionally found that, after consider-
ing the pleadings, motions, bricfs, oral arguments, cte., the state’s inter-
est could also have been:

(1) the belief that ‘the commeree of scxual stimulation and auto-
croticism, for its own sake, unrelated to marriage, proercation or
familial relationships is an evil, an obscenity . . . detrimental to
the health and morality of the state;” or (2) the desire to ban
commerce in all “obscene’ material.™

The court then found that the state’s interests were legitimate, but
that the statute was not rationally related to the legitimate state inter-

28, Williawms, 41 F. Supp. 2d at 1281 n.30. The two cases are Paris Adult Theame Ty, Staton,
413 U.S. 49, 66 (1973) and Carey v. Population Servs. I, 431 U.5. 678 (1977) (holding access
to birth control is ¢ssential to exercise of constitutionally protected right of decision in matters of
childrearing). The Paris Aduft Theanre I Court stated that:
If obscene material unprotected by the First Amendment in itself carried with it a
“penumbra” of constitutionally protected privacy, this Court would not have found it
necessary to decide Sranfey on the narrow basis of the “privacy of the home,” which
was hardly more than a reaffirmation that “a man’s home is his castle.”

Paris Adult Theater I, 413 U.S. at 66.

29, Williawms, 41 F. Supp. 2d at 1281, The Williams court cited Carey v. Population Services
Tternational, where the United States Supreme Court said it “has not definitively answered the
difficult question whether and to what extent the Constitution prohibits state statutes regulating
private consensual sexual behavior among adults, . .. and we do not purport to answer that ques-
tion now.” Jd. (quoting 431 U.S. 678, 688 n.5 (1977)). But see Carey, 431 U.S. at 718 n.2
(Rehngquist, I, dissenting)y ("While we have not ruled on every conceivable regulation affecting
such conduct the facial constitutional validity of criminal statutes prohibiting certain consensual
acts has been "definitively” established.™)

30, See Williams, A1 F. Supp. 2d at 1284

3. Id at 1293,

320 1998 Ala. Acts 98-467.

33, Filliwns, 41 F. Supp. 2d at 1286 {quoting the Brief of the Alabama Attorney General).
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ests.” Specifically, the court said that countless mecasures short of an
absolute ban on the distribution of the proscribed devices would accom-
plish the state’s goals in banning public displays of obscenc matenals,
because the “Tupperware style™ parties are not public in any fashion, and
the Pleasures store’s public displays could be modified to accommodate
the state’s objective.™ The court cited Romer v. Evans,® where the
United States Supreme Court said an amendment to a state constitution
failed rational basis review under the Equal Protection Clause because
the breadth of the Amendment was too far removed from the state’s pur-
ported justifications.”

The district court also said that the statute was not rationally related
to Alabama’s interest in banning “the commerce of scxual stimulation
and auto-croticism, for its own sake, unrelated to marriage, procreation
or familial relationships,” because “such a ban inevitably interferes with
sexual stimulation and auto-eroticism which is related to marriage, pro-
creation, and familial relationships.”™ The court said that proscription of
the sexual devices “inherently interferes with both the conduct the State
sought to interfere with or discourage (“sexual stimulation and auto-
croticism, for its own sake’), and that which it did not (*sexual stimula-
tion and auto-eroticism . . . unrelated to marriage, procreation or familial
rclationships®).”™ The court found it significant that the FDA recognizes
sexual devices as uscful for the treatment of sexual dysfunction,™ and
that other courts and legislatures have recognized the therapeutic value
of sexual devices. ™

B.  The Eleventh Circuit’s Opinion
The Eleventh Circuit responded in Williams v. Pryor” by reversing

the district court because the statute passed rational basis review and
. . e . . 43 g
remanded for reconsideration of the plaintiff”s privacy issues.™ First, the

34, 14 at 1286-88.

35, Id at 1288

36, 517 U.S. 620 (1996). The district court in Fiffiams also cited Twrner v. Saffey, 482 U.S.
78, 91 (1987). The court in Twrner found that one of the asserted penological interests of the state
“[did] not satisfy the reasonable relationship standard, but rather constitute[d] an exaggerated
response to [its] . . . concerns™. Tuwrner, 482 U.S. at 91. City of Cleburne v. Cleburne Living Ctr.,
473 U.S. 432, 448 (1985) (holding a zoning ordinance unconstitutional where the Court found no
“rational basis for believing that the [home subject to the ordinance] would pose any special threat
to the city’s legitimate interests™).

37.  Romer, 517 LS. al 635,

38, Williams, 41 F. Supp. 2d at 1288-89.

39, Id at 1289 n.40 (cmphasis omitted).

40, See 21 C.F.R. §§ 884.5490, 5960 (1984).

41, See People ex ref. Tooley v. Seven Thirty-Five East Colfax, Inc., 697 P.2d 348, 370 (Colo.
1985); State v. Hughes, 792 P.2d 1023, 1031-32 (Kan. 1990).

42, 240 F.3d 944 (11th Cir. 2001).

43, Williwns, 240 F.3d at 956.
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court discussed the highly deferential rational basis standard, quoting
FCC v. Beach Communications," where the United States Supreme
Court said that, under rational basis scrutiny, “[a] statute 1s constitutional

. s0 long as ‘there is any reasonably conceivable state of facts, that
could provide a rational basis” for the statute.”™ The court said the stat-
ute rationally serves the State of Alabama’s legitimate interest in public
morality.” “The crafting and safeguarding of public morality has long
been an established part of the States® plenary police power to legislate
and indisputably i1s a legitimate government interest under rational basis
scrutiny.” The court found the eriminal proscription of the sexual de-
vices a rational means for abolishing commerce 1n the devices, which 1s a
rational means for making, obtaining and using the devices more diffi-
cult.”™ Thus, the court found that the statute was constitutional because it
was rationally related to at least one legitimate state interest.™

The Eleventh Circuit also said the district court’s reliance on Romer
v. Evans,”” Turner v. Safley,” and City of Cleburne v. Cleburne Living
Center™” was misplaced when it concluded that the statute was not ra-
tionally reclated to the state’s interest.™ The court found cach of those
cases fatally distinguishable from the facts of Williams.™ According to
the Eleventh Circuit, 7urner applies only to prisoners, and not to “the
constitutional protection accorded by ordinary rational basis scrutiny to
citizens in free society.™ Romer does not apply because Romer only
applies where there is no legitimate state interest in passing the statute,
which is not the casc at bar.™ And finally, City of Cleburne only applics
to Equal Protection challenges, which Williams did not assert.”” There-
fore, the court relicd on the more usual deferential standard to hold that
the statute passes rational basis review.

The Eleventh Circuit then, however, remanded the case back to the
district court on the fundamental right issue.™ The court agreed with the
district court that the statute was facially constitutional, because the stat-

44, 508 U.5. 307 (1993).

45, Williams, 240 F.34d at 948 {(quoting FCC v. Beach Communications, 508 U.S. 307, 314
(1993)) (emphasis omitted).

46, Id. at 949,

47, Id. {(citing Barnes v. Glen Theatre, Inc., 501 U.S. 560, 569 (1991 )).

48,  Id. at 949-50.

49, Id. at 950.

500 517 LS. 620 (1990).

51, 482 LS. 78 (1987).

52, 473 U.5.432(1985).

53, Williawms, 240 F.3d at 950.

54, Id at 950-52.

55.  Id. at 950.
56, Id at 951.
57, Id

58, Willians, 240 F.3d at 955.
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ute has possible constitutional applications.” But, the court then re-
manded for reconsideration of the “as-applied fundamental rights chal-
lenges raised by the plaintiffs.”® The court said the statute, as applied to
the four individual user plaintiffs, implicates “important interests in sex-
ual privacy.”™

The jury 1s still out, therefore, as to the fate of Alabama’s anti-
vibrator law. Does the Eleventh Circuit’s remand hint at a possible vie-
tory for vibrator rights advocates under the as-applied challenge? We
will have to wait and see. Part 1I examines the state of the law in other
states, however, in an cffort to predict the future.

ILSTATE OF THE LAW: OTHER STATES

Seven states other than Alabama have enacted laws banning the sale,
distribution, or promotion of sexual devices: Colorado, Georgia, Kansas,
Louisiana, Mississippi, Texas, and Virginia.*” The state Supreme Courts
in Colorado,” Kansas,’' and Louisiana® have rejected the anti-vibrator
statutes as unconstitutional. Courts in Texas and Georgia have upheld the
anti-vibrator statutes.”

In People v. Seven Thirty-Five East Colfax, inc..” the Colorado Su-
preme Court struck down an obscenity statute similar to the Alabama
statute.”® The Colorado court found that the privacy right protected by
Roe v. Wade” Paris Adwlt Theatre 1 v. Slaton. and Stanley v. Geor-

59, Id The court said that for a facial challenge to be successful, opponents to a statute “'must
cstablish that no set of circumstances exists under which the Act would be valid.™ fd. at 953 {(quot-
ing Gulf Power Co. v. United States, 187 F.3d 1324, 1328 (11th Cir. 1999)). Because application
of the statute to those who would sell such devices to minors would not violate any fundamental
right, the statute is facially constitutional. Wifliams, 240 F.3d at 954-55.

60, Jd. at 955.

6l.  Willians, 240 F.3d at 955. Among other cases, the Biffiams court cited two noteworthy
Supreme Court cases. Jd. (citing Griswold v. Connecticut, 381 U.S. 479, 485-86 (1965) ("Would
we allow the police to search the sacred precinets of marital bedrooms? The very idea is repulsive
to the notions of privacy surrounding the marriage relationship.”™); Washington v. Glucksberg, 521
U.S. 702, 720 (1997) (citing Griswold as holding that the “Constitution protects a fundamental
right to marital privacy™)).

62, See CoLO. REV. STAT. ANN. §§18-7-101-102 (1999); Ga. CODE AnN. § 16-12-80 (1999);
Kan. ST, AN, § 21-4301 (1994); La. REv. STAT. AN, § 14:1206.1 (2002); Miss. CODE ANN. §
97-29-105 {rev. 2000); TEX. PENAL CODE ANN. §§ 43.21, 43.23 (1994); VA, CODE ANN. §18.2-
373 (2000). See also Williams, 41 F. Supp. 2d at 1279 (discussing the seven states).

63, See People v. Seven Thirty-Five East Colfax. Ine., 697 P.2d 348 (Colo. 1985).

64, See State v. Hughes, 792 P.2d 1023 (Kan. 1990).

6S.  See State v. Brenan, 772 So. 2d 64 (La. 2000).

66, See Regalado v. State, 872 S.W.2d 7 (Tex. App. 1994); Yorko v. State, 690 S.W.2d 260
(Tex. Crim. App. 1983); Sewell v. State, 233 S8.E.2d 187 (Ga. 1977).

67. 697 P.2d 348 (Colo. 1983).

68.  Colfar, 697 P.2d at 370. The Colorado statute proscribed promoting or posscssing any
“obscene device,” defined as "a device including a dildo or artificial vagina. designed or marketed
as uscful primarily for the stimulation of human genital organs.” CoLO. REV. STAT. ANN. § 18-7-
101(3) (1999).

69 410 U.S. 133,152 (1973).

0. 413 U.S. 49, 65 (1973) (protecting the privacy right of “the personal intimacies of the
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gia,”’ among others, extends to protect the “right of privacy of those
sceking to make legitimate medical or therapcutic use of [the proscribed |
devices.”™ The Colorado statute differed from Alabama’s in that it la-
beled all proscribed devices as “obscene,” and the court left open the
question whether sexual devices could be constitutionally defined and
rcgulated.” However, the court said that any such legislation “must be
compatible with the right of a person to engage in sexual activities to the
cxtent that right is encompassed within the constitutional right of pri-
vacy.””" The court ultimately held that the state’s interest in prohibiting
the sexual devices was not “sufliciently compelling to justify the in-
fringement on the privacy right of those secking to use them in legitimate
ways.”™ Thus the court subjected the statute to strict scrutiny, and found
that the statute failed because the state’s interests were not compelling
cnough.

In State v. Hughes,” the Kansas Supreme Court rejected a state stat-
ute’” as unduly burdensome to the fundamental right to privacy. Relying
on the Colorado Colfax opinion,’® the court held the statute was unconsti-
tutional because it “impinges without justification on the sphere of con-
stitutionally protected privacy which encompasses therapy for medical
and psychological disorders.”™ The Kansas statute, like the Colorado
statute, labeled the sexual devices obscene per se, and the Kansas court
said the legislature “may not declare a device obscene merely because it
rclates to human sexual activity.”™ The court found it disturbing that the
statute would prevent doctors and psychologists {rom providing the pro-
scribed devices to patients for therapy purposes, and said that the statute
therefore “impermissibly infringes on the constitutional right to privacy
in one’s home and in onc’s doctor’s or therapist’s office.”™ The Kansas
court carefully limited its holding to the sale, distribution, and use of the
sexual devices for “medical and psychological therapy.”™

home™).

71, 394 U.S. 557, 364 (1969) (calling “fundamental™ the “right to be free, except in very
limited circumstances, from unwanted governmental intrusions into one’s privacy™).

72, Colfax, 697 P.2d at 370. The Colorado Supreme Court, as well as the Northern District of
Alabama in Fifliams, found significant that the FDA recognizes “powered vaginal muscle stimula-
tors and genital vibrators™ for therapeutic use. See idl; see also Williams v. Pryor, 44 F. Supp. 2d
1257, 1266 (N.D. Ala. 1999).

73, Colfax, 697 P.2d at 370.

. Id
75, Id at 370
T6. 792 P.2d 1023, 1031 (Kan. 1990).

77.  KAN. STAT. AN, § 21-4301 (2000). The provision at issue proscribed the sale, distribu-
tion. cte. of “obscene” devices, defined as “a device, including a dildo or artificial vagina. designed
or marketed as useful primarily for the stimulation of human genital organs.™ /d.

78, Colfax, 697 P.2d at 348.

9. Hughes, 792 P.2d at 1031.

80. Id

81.  Id at 1032

82. Id
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In State v. Brenan,™ the Louisiana State Supreme Court declared un-
constitutional a state obscenity statute aimed at the sale of vibrators and
other similar devices.™ Brenan was arrested for selling vibrators and sen-
tenced to five years probation and fined $3,000.% Like the district court
in Williams, the Louisiana high court rejected the defendant’s assertion
that the proscription infringed on a fundamental right, but the court
found that the statute failed rational basis review.* The court accepted
the state’s interests as a legitimate attempt to promote morals and public
order.” However, given the well-documented therapeutic uses of vibra-
tors and other proscribed scxual devices, the court said that banning all
such devices without any review of their prurience or medical use is not
rationally related to state’s interest in waging “war on obscenity.”™™

Appeals courts in Texas, in upholding similar obscenity statutes,
have rejected the Colfax and Hughes holdings.™ In Regalado v. State™ an
appeals court said that the Supreme Court has never recognized a funda-
mental right to sexual privacy, and thus the right to privacy docs not ex-
tend to the use or distribution of “obscene™ devices.” A criminal appeals
court reached the same holding in Yorko v. State,” but a strong dissent
recognized the fundamental night:

An unwritten but nceessary premise in both abortion and contra-
ceplion cases is that the constitutional personal right of privacy
in such matters of personal liberty encompasses the threshold de-
cision of whether to engage in sexual activity at all. When the
first decision is to indulge in one of “the most intimate of human
activities and relationships,”™ naturally involving “the stimula-
tion of human genital organs,” whether to use contraceptives in
order to prevent conception or, as the majority phrascs it, “to im-
plement the decision not to beget a child™ is a secondary deci-
sion. That the Constitution provides the freedom to make the
sccond deeision neeessarily means that the right to make the first

83. 772 So0.2d 64 (2000).

84, DBrenan, 772 So. 2d at 76. The statute proscribed “obscene devices,” defined as a “device,
including an artificial penis or artificial vagina. which is designed or marketed as usceful primarily
for the stimulation of human genital organs.”™ La. REV. STAT. ANN. § 14.106.1 (2000).

85.  Brenan, 772 So. 2d at 66.

86.  Id at 72, 76, In fact, the Brenan court cited the Wiflians district court decision several
times. See id. at 66, 72, 75,

87. Id at 3.

88. Id at 76.

89,  See, e.r., Regalado v. State, 872 S.W.2d 7 (Tex. App. 1994); Yorko v. State, 690 S.\W.2d
260 (Tex. Crim. App. 1985).

90, 872 8.W.2d 7 (Tex. App. 1994).

91.  Regalado, 872 S.W.2d at 9. The statute at issue defined “obscene deviee™ as “a device
including a dilde or artificial vagina. designed or marketed as useful primarily for the stimulation
of human genital organs.” TEX. PENAL CODE ANN. § 43.21(a)(7) {1994).

92, 690 S.W.2d 260, 265 (Tex. Crim. App. 1983).

93, Carey v. Population Serys. Int’L, 431 U.S. 684, 685 (1977)
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one 1s protected. “If the right of privacy means anything, it is the
right of the individual, married or single, to be free from unwar-
ranted governmental intrusion into matters so fundamentally af-
fecting a person as the decision whether to bear or beget a
child.”™" If such dccisions arc “among the most private and sensi-
tive,” the right of the individual . . . to be free from governmental
intrusion into matters so fundamentally affecting a person as the
decision whether to engage in private consensual sexual activity
in the first instances must be practically invulnerable. The major-
ity need not look for Supreme Court decisions to find “any fun-
damental right to use . . . devices™ that are said to be obscence. It
1s sufficient that there 1s a constitutional right to personal privacy
broad enough to encompass a person’s decision to engage in pri-
vate consensual sexual activity in any manner or means not pro-
scribed by law.™

In Red Blwff Drive-In, Inc. v. Vance,” the Fifth Circuit Court of Ap-
peals also upheld the Texas obscenity statute, finding it acceptable be-
causc it was patterncd on a Georgia obscenity statute.” In Sewell v.
State,”® a man was charged with violating Georgia’s obscenity statute for
selling an artificial vagina to an undercover police officer.” The man
challenged his conviction, but the Georgia Supreme Court rejeeted his
vagueness and overbreadth arguments and found no constitutional prob-
lem with the Georgia Legislature’s prohibition on the sale of such de-
vices.'™ The United States Supreme Court dismissed Sewell’s appeal for
want of a substantial federal question.™ The Fifth Circuit said that, be-
cause the Georgia statute was constitutional, the identical Texas statute
must be also.'” The Fifth Circuit did say that the Texas statutc might be
overbroad, because there are no exceptions for marital, medical, or other
legitimate uses of the devices,'™ but the court abstained from answering
the question on federalism concerns. '

The states arc thus divided on the question of the constitutionality of
anti-vibrator statutes, with Kansas, Colorado, and Louisiana rejecting
such statutes, and Georgia and Texas upholding them. It is clear that

94, Eiscnstadt v. Baird, 405 U.S. 438, 453 (1974).

95, Yorko, 690 S.W.2d at 268 (Clinton. I., disscnting).

96. 648 F.2d 1020 (5th Cir. 1981).

97.  Red Binff, 648 F.2d at 1027, The Georgia statute was GA. CODE ANN. § 26-2101(c)
(1999).

98. 233 S.E.2d 187 (Ga. 1977).

99, Sewell, 233 S.E.2d at 188,

100, Id.

101. Id.

102.  Red Bluff, 648 F.2d at 1028.

103, Id. at 1030,

104, Td. at 1036, As late as 2000, the Texas statute was still being enforced. See Webber v.
State, 21 S.W.3d 726 (Tex. App. 2000).
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where courts subject these statutes to strict serutiny, they are likely to
fall. Therefore, if a party can successfully arguec a fundamental right to a
vibrator, she 1s more likely to keep hers.

III. FUNDAMENTAL RIGHT TO A VIBRATOR?

The Due Process Clause of the Fourteenth Amendment protects indi-
vidual liberty against overly restrictive governmental interference.'™ The
standard of scrutiny a legislative act faces when challenged on due proc-
ess claims depends upon whether the statute burdens a fundamental
right.'™ If legislation interferes with the exercise of a fundamental right,
then that legislation is subjeet to strict judicial scrutiny.'”” Under striet
scrutiny analysis, the court asks whether the challenged governmental
action is justified by a compelling state interest, and whether the statute
at 1ssue 1s narrowly tailored to achieve that compelling state interest
through the lcast restrictive means possible,'*

The Supreme Court has recognized as fundamental the rights “to
marry, to have children, to direet the education and upbringing of one’s
children, to marital privacy, to use contraception, to bodily integrity, and
to abortion.”™” The Court has never addressed the issue here—whether
the right to privacy covers access to sexual devices—but the plaintiffs in
Williams v. Tavlor argucd that “the right of privacy is broad cnough to
encompass matters of sexual intimacy.”™® The district court summarized
the plaintiff’s argument as follows:

The basic premise undergirding this argument is that protection
for decisions concerning abortion and the use of contraceptives
presupposes prolection for the decision to engage in sexual activ-
ity in the first instance. Or, as plaintiffs phrase it: “That the Con-
stitution provides the freedom to make the second decision nec-
essarily means that the right to make the first one 1s protected.”
Indeed, onc could factually assert that the “decision whether to
bear or beget a child,” Zisenstadt [v. Baird], necessarily presup-
poses the rnight of two consenting, heterosexual partners to cn-
oage in the act of sexual intercourse.'"!

The Williams plaintiffs thus apparently contend that (1) the contracep-
tive/abortion cases support a fundamental Constitutional right to private

105, Washington v. Glucksberg, 521 U.S. 702, 719-20 (1997).

106, Glucksberg, 521 U.S at 721,

107, See, e.g., Roe v. Wade, 410 U.S. 113, 155 (1973).

108. Roe, 410 U.S. at 155.

109, Glucksherg, 521 U.S. at 720 (citations omitted).

110, Williams v. Pryor, 41 F. Supp. 2d 1257, 1277 (N.D. Ala.1999).
111, Filliams, 41 F. Supp. 2d at 1277 (internal citations omitted).
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sexual activity, and (2) this constitutionally protected private sexual ac-
tivity includes a right to have local access to vibrators. Courts must ac-
cepl both arguments in order to find that the right to a vibrator is a fun-
damental right, and both arguments have some obstacles.

First, there 1s some question as to whether the contraception/abortion
cases actually do stand for a Constitutional right to private sexual activ-
ity. According to Richard Posner, “[i]n a serics of decisions between
1965 and 1977, the Supreme Court ereated a constitutional right of sex-
ual or reproductive autonomy, which it called privacy.”* The so-called
“sexual freedom cases™ are Griswold v. Connecticut,'™ in which the Su-
preme Court invalidated a statc law prohibiting the use and distribution
of contraceptives; Eisenstadt v. Baird,"™' which extended the Griswold
holding to unmarried women; Carey v. Popuiation Services Interna-
tional,'™ which invalidated a statc law ban on anyonc other than licensed
pharmacists from distributing even non-medical contraceptives to per-
sons under the age of sixteen; and Roe v. Wade,"'® which recognized a
constitutional right of women to choose to have an abortion.

In Planned Parenthood of Southeastern Pennsylvania v. Casey,'’ the
Court upheld Roe’s right to choose abortion, offering an explanation of
the right’s constitutional foundation:''® It is a promise of the Constitu-
tion that there 1s a realm of personal hberty which the government may
not enter.”"” “[T|he Constitution places limits on a State’s right to inter-
fere with a person’s most basic decisions about family and parenthood,”
and more broadly, the Constitution protects “personal decisions relating
to marriage, procreation, contraception, family relationships, child rear-
ing, and cducation.”” The Court reasoned that choices about abortion
share “critical™ features with the choices constitutionally protected by the
decisions in Griswold, Eisenstadt, and Carey.'” These cases all “involve
personal decisions concerning not only the meaning of procreation but
also human responsibility and respect for it.”"* While “reasonable peo-
ple will have differences of opinion about these matters[,]” such beliefs
“are intimate views with infinile varnations, and their deep, personal
character underlay [the Court’s] decisions in Griswold, Eisenstadt, and
Carey.”'™ According to Casey, “[i|t was this dimension of personal lib-

112, RICHARD A. POSNER, SEX AND REASON 324 (1992).
113, 381 U.S. 479 (1965).
114, 405 U.S. 438 (1972).
115, 431 U.S. 678 (1977).
116, 410U.S113(1973).
117, 505 1U.5833(1992).
118, Casey, 505 U.S. at 846.
119. Id. at 847.

120. Id. at 849, 851.

121. JId. at 853.

122, I

123, Casey, 505 U.S. at 853.
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" Casey went on to say that:

erty that Reoe sought to protect.
Our law affords constitutional protection to personal decisions
rclating to marriage, procreation, contraception, family relation-
ships, child rearing, and education. Our cases recognize “the
right of the individual, married or single, to be free from unwar-
ranted governmental intrusion into matters so fundamentally af-
fecting a person as the decision whether to bear or beget a child.”
Our precedents “have respected the private realm of family life
which the state cannot enter.” These matiers, involving the most
intimate and personal choices a person may make in a lifetime,
choices central to personal dignity and autonomy, arc central to
the liberty protected by the Fourteenth Amendment. At the heart
of liberty 1s the right to define one’s own concept of existence, of
meaning, of the universe, and of the mystery of human life. Be-
licfs about these matters could not define the atiributes of per-
sonhood were they formed under compulsion of the State.'*

Many constitutional scholars belicve that the Supreme Court’s deci-
sions in the contraception and abortion cases are predicated upon a rnight
to engage in sexual activities for purposes other than reproduction.'®
According to this “right to sex™ view, thesc decisions “establish a consti-
tutional right to scxual autonomy.”™ According to onc proponent of a
constitutional right to sex, “[t|he principle that holds these cases together
1 that privacy affords one the right to guide one’s sex life by onc’s own
lights,”**

There 1s much debate, however, whether the contraception/abortion
cases actually do support an individual’s right to sex. The Supreme Court
in Washington v. Glucksberg'® said that the quoted passage from Casey
simply “described, in a general way and in light of our prior cases, those
personal activities and decisions that this Court has identified as so
deeply rooted 1n our history and traditions, or so fundamental to our con-
cept of constitutionally ordered liberty, that they are protected by the
Fourteenth Amendment.”™™ Glucksberg held that not all “important, in-
timate, and personal decisions™ are specially protected under the Duc
Process Clause." Additionally, the right to sex view seems to be at odds

124, Id.

125, Id. at 851 (citations omitted).

126.  See David B. Cruz. “The Sexwal Freedom Cases”? Comtraception, Abortion, Abstinence,
and the Constitution, 35 HARvV. C.R.-C.L. L. REV. 299, 316 (2000).

127. Id. at 317-18.

128. Richard D. Mohr, Mr. Justice Douglas at Sodom: Gays and Privacy, 18 CoLUM. HuUML
R71s. L. REV. 43, 80 (1986).

129. 521 U.S. 702 (1997) (holding that the Constitution does not protect a fundamental right to
physician-assisted suicide).

130. Id. at 727,

131. Id.
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with the Court’s decision in Bowers v. Hardwick'™ that there is no fun-
damental right to homoscxual sodomy.

However, some scholars argue that the “sexual frecdom™ cases re-
flect a constitutional right to sex because if “the choice to engage in non-
procreative scxual activily were not constitutionally protected, . . . then
laws burdening that choice would not be subjected to any special consti-
tutional protection and should be judicially upheld if they survive ra-
tional basis review.”™" According to Lawrence Tribe and others, anti-
contraceptive laws may be obeyed with minimal risk of pregnancy by
abstinence from peno-vaginal intercourse; thus such laws do not really
deprive people of procreative control.™' Under this so-called “abstinence
argument” for a Constitutional “right to sex,” i’ a statc has a legitimate
interest in deterring people from engaging in sex, anti-contraceptive laws
should be upheld because individual inconveniences from denial of peno-
vaginal physical intimacy would not be constitutionally significant.'™
Therefore, because the anti-contraceptive laws were struck down, the
Constitution must be protecting a right to sex." This reasoning led one
scholar to conclude that “the only truc principle behind Griswold and
Eisenstadt [1s] the principle that married and single people have a consti-
tutionally protected right to engage in affectionate non-reproductive
sex,”™

The “abstinence gap argument™ may seem to be inconsistent with
Bowers v. Hardwick, but for several considerations. First, its proponents
gencrally profler that fHardwick was wrongly decided, so that inconsis-
tency with Hardwick “might be seen as a count against Hardwick rather
tha[n] against the ‘right to sex” interpretation.”™ And second, the fHard-
wick Court framed the i1ssue narrowly as whether there was a constitu-
tional right to engage in particular sex activities, not whether there was a
constitutional right to scx."” Finally, the Court’s 1996 decision in Romer
v, Evans'™ may indicate that fardwick is on its way to being overturned.

132. 478 U.S. 186 (1986).

133, Cruz. supra note 126, at 323.

134. See, e.g., LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL Law § 15-21, at 1423 (2d ¢d.
1988) (*[T]he right to control the size of one’s family can be vindicated, without any resort to
contraceptives, by simply refraining from sexual intercourse—'just saying 'No.”” No law of any of
the states involved in [the sexual freedom cases] prohibited celibacy or abstinence as methods of
avoiding childbirth.”).

135, Cruz, sspranote 126, at 324

136. Id.

137. Robin West, Integrity and Universality: A Comment on Ronald Dworkin's Freedom's Law,
65 FORDHAM L. REvV. 1313, 1325 (1997).

138. Cruz. supra note 126, at 326.

139. Bowers v. Hardwick, 478 U.S. 186 (1986). “The Constitution might include a more
broadly formulated right while not including a more narrowly formulated one if the abstract speci-
fication names a constitutionally protected value while the more concrete specification does not.™
Cruz. supra note 126, at 326.

140. 517 U.S. 620 {1996).
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Romer held that an amendment to Colorado’s state constitution preclud-
ing any level of government from adopting policies against sexual orien-
tation discrimination was an unconstitutional violation of the Equal Pro-
tection Clause.'" Some scholars have concluded that Romer is inconsis-
tent with Hardwick, “and as a result not much is lefl of Hardwick. ™"

Therefore, under a “right to sex™ view, the contraception and abor-
tion cascs support a fundamental constitutional right to sex. Even assum-
ing this view is correct, however, that does not assure that there is a fun-
damental right to a vibrator. The distriet court in Williams said that, to
resolve the fundamental right issucs, the “court must focus on the use of
the proscribed devices, rather than their distribution because, if the use
of such devices 1s a fundamental liberty interest . . . then the legislature’s
ban on distribution compels strict judicial scrutiny.”™" Thercfore cven
though the Alabama statute proscribes the distribution, not the use, of
vibrators, if the use i1s a fundamental right, then the distribution would be
also.

In Glucksberg, the most recent Supreme Court case in which an ar-
gument for recognition of a new fundamental right was presented, the
Supreme Court said that a fundamental right must be “objectively,
deeply rooted in this Nation’s history and tradition™ and “implicit in the
concept of ordered liberty, such that “neither liberty nor justice would
exist if [the right] were sacrificed.””™"" Applying these criteria, the dis-
trict court in Williams refused to find a fundamental right to a vibrator.""
The Eleventh Circuit remanded the casc back to the district court stating
as follows:

The court analyzed neither whether our nation has a deeply
rooted history of state inlerference, or state non-interference, in
the private sexual activity of married or unmarried persons nor
whether contemporary practice bolsters or undermines any such
history. The record is bare of evidence on these important ques-
tions. Absent the kind of careful consideration the Supreme
Court performed 1n Glucksberg, we arc unwilling to decide the
as-applied fundamental rights analysis and accordingly remand
those claims to the district court.™

The Eleventh Cireuit thus remanded the casc for a Glucksberg-type fun-

141. Romer, 517 U.S. al 623.

142, Thomas C. Grey, Bowers v. Hardwick Dimrinished, 68 U. CoLo. L. REv. 373, 374 (1997).
Similarly, some judges have predicted that “[o]f course, Bowers will soon be eclipsed in the arca of
cqual protection by the Supreme Court’s holding in Remer v. Evans.” Nabozny v. Podlesny, 92
F.3d 446, 458 n.12 (7th Cir. 1996).

143, Williams v. Pryor, 41 F. Supp. 2d 1257, 1280 (N.D. Ala. 1999).

144, Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997).

145, See Rilfiams, 41 F. Supp. 2d at 1284,

146.  Williams v. Pryor, 240 F.3d 944, 955-56 (11th Cir. 2001).
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damental rights analysis.

In Glucksberg, the Court held that the Constitution does not protect a
fundamental right to physician-assisted suicide.'” In formulating that
holding, the Court discussed the long history of the proscription of sui-
cide and assisting suicide and also the considerable contemporary na-
tionwide legislative action to preserve the suicide laws."™ The Court
concluded that assisted suicide was not a liberty interest “deeply rooted™
in the history and traditions of the Nation."” Is a right to a vibrator a lib-
erty interest “deeply rooted™ in the history and traditions of the Nation?
To answer this question, the history of vibrators should be examined.

According to Rachel Maines, a historian and muscum archivist, the
vibrator emerged as an clectromechanical medical instrument for the
treatment of “hysteria.”™” Hysteria, an ailment considered common and
chronic in women, was thought to be the consequence of sexual depriva-
tion."”! From the time of Hippocrates until the 1920s, massaging female
patients to orgasm was a staple of medical practice among Western phy-
sicians.”™ The vibrator was developed as a more cfficient means of treat-
ing the hysterical paticnts.'™

Medical treatment of hysteria by massaging women to orgasm does
not mean that masturbation was promoted to women—quite the contrary
was true. From the eighteenth century until the second half of the twenti-
eth century, physicians, along with theologians and concerned parents,
discouraged masturbation.””" Married women were supposed to achieve
orgasm through peno-vaginal sex alone, and were considered “frigid™ if
they could not have a vaginal orgasm during intercourse.'™ However,
studies have shown that more than half of all women, and “possibly more
than 70 percent.,” do not achieve orgasm through peno-vaginal inter-
course alone.™ Yet most women can masturbate to orgasm in a little
over four minutes, suggesting “that many women do not orgasm during
intercourse, or do so sporadically, simply because sexual intercourse is
an extremely inefficient way to stimulate the clitoris.™¥’

147, Glucksherg, 521 U.S. at 728.

148, Id at 710-19,

149, See id. at 720-21, 728.

150. RACHEL P. MAINES, THE TECHNOLOGY OF ORGASM: "HYSTERLA,” THE VIBRATOR AND
WOMEN'S SEXUAL SATISFACTION 3 (1999).
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tions of heaviness in the abdomen, muscle spasms, shortness of breath, [and] loss of appetite for
food or for sex.” fd.
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155. EDMUND BERGLER & WILLIAM S. KROGER, KINSEY'S MYTH OF FEMALE SEXUALITY 48
(1954).

156, MAINES, supra note 150, at 5 (citing ALFRED CHARLES KINSEY, SEXUAL BEHAVIOR IN
THE HUMAN FEMALE (1953); SHERE HITE, THE HITE REFORT ON FEMALE SEXUALITY (1976)).

157. DONALD SYMONS, THE EVOLUTION OF HUMAN SEXUALITY 87 (1979). A 1980 study esti-



2002 From My Cold Dead Hands 943

However, women apparently did not take the physicians® discour-
agement to heart because afler 1900, women began purchasing vibrators
for sclf-treatment at home.'™ Electric lights were introduced in 1876, and
the first home appliance to be clectrified was the sewing machine in
1889." The sewing machine was followed in the next ten years by the
fan, the teakettle, the toaster and the vibrator, which preceded the electric
vacuum cleaner by nine years, the electric iron by ten, and the clectric
frying pan by more than a decade, “possibly reflecting consumer priori-
tics.™™ A 1908 vibrator advertisement in the National Home Journal
proclaimed “Gentle, soothing, invigorating and refreshing. Invented by a
woman who knows a woman’s needs. All nature pulsates and vibrates
with life.”

Vibrators disappeared from public advertising in the 1920s, afler
they appeared in carly stag films as a sexual aid, apparently losing re-
spectability. Then vibrators reemerged in the 1960s as a “frankly sex-
ual toy,”™ and have enjoyed popularity cver since. As was discussed in
Part I, even the FDA recognizes sexual devices as useful for the treat-
ment of scxual dysfunction.

In this context, can the right to a vibrator be considered “deeply
rooted™ in the history and traditions of the nation? Certainly this case is
unlike Glucksberg, where centuries of law criminalized swcide. Unlike
sodomy and adultery, masturbation itsclf has never been criminal in this
country. Sales and distribution of vibrators have been criminalized, as
discussed here, but these laws are new, controversial, and certainly not
akin to the long history of the proscription of suicide at 1ssuc in Glucks-
berg. All things considered, the right to a vibrator may indeed be a fun-
damental right, as the courts in Colorado and Kansas held.'!

IV. IS THERE A RATIONAL BASIS FOR PROSCRIBING VIBRATORS?

If legislation docs not burden a fundamental rnight, then the act faces
only minimal scrutiny: the rational basis standard.'” Under this test, the

mated that ninety-seven percent of males and seventy-cight percent of females practiced some form
of masturbation. MAINES, supra note 150, at 59.

158, See MAINES, supra note 150, at 100.

159, Id.

160. Jd. The carliest known advertisement for a home vibrator was for the " Vibratile,” which
appeared in McClure's in March 1899, offering itself as a cure for "Neuralgia. Feadache, [and]
Wrinkles™ fd Note that the carly vibrators were not phallic-shaped insertable devices, but rather
topically-applied vibrators. fd

161, MAINES, swpra note 150, at 101, “The most perfect woman is she whose blood pulses and
oscillates in unison with the natural law of being.” fdl

162. Jd. at 108.

163, Id.

164.  See discussion supra Part 111
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challenged statute must be rationally related to legitimate government
interests,'” The rational basis standard has been widely eriticized as be-
ing the equivalent to no review at all.'”” because under the test, courts
must uphold a statute “if there is any reasonably conceivable state of
facts that could provide a rational basis for the classification,” and that
“[w]here there are “plausible reasons” for Congress” action, “our inquiry
is at an end.”""

Because the rational basis standard is so lax, it 1s surprising that the
district court in Williams'® and the Louisiana Supreme Court in
Brenan' found the anti-vibrator statutes failed rational basis review.
Both courts noted that the states” interests were a legitimate attempt to
promote morals and public order;'”! however, the courts held that ban-
ning all such devices without any review of their prurience or medical
usc is not rationally rclated to states” interests in battling obscenity.'”
Given the United States Supreme Court’s reluctance to review statutes
under the rational basis test with any vigor, it i1s unlikely they would do
so here. Thus the district casc of Williams and Louwisiana’s Brenan arc
morc likely aberrations, and the best hope for overturning anti-vibrator
laws probably lies clsewhere.

V. DOES EQUAL PROTECTION PROTECT MY RIGHT TO A VIBRATOR?

Equal Protection may provide the basis for overturning anti-vibrator
laws, though there has been little activity in this arena. In Red Bluff
Drive-In v. Vance,'"™ a handicapped plaintiff raised an equal protection
claim on behalf of handicapped persons against Texas’s prohibition on
the salc of sexual devices.'™ The Fifth Circuit said there was not enough
evidence in the record to compel them to recognize a constitutional right
by handicapped persons to the proscribed sexual devices or to hold that
the statute burdencd this right.'™ The evidence consisted of an affidavit
by a paraplegic who merely claimed a constitutional right to use the de-
vices.'™ The Supreme Court denied plaintifl™s petition for writ of certio-
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167. See Cruz, supra note 126, at 331.

168. FCC v. Beach Communications, 508 U.S. 307, 323 n.3 (1993} (Stevens, 1., concurring)
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rari,'”’

The Fifth Circuit seemed to deny the claim based on a lack of evi-
dence: “With nothing more than the naked legal conclusions on the re-
cord, we have no evidentiary basis to sustain the plaintiffs’ proposed
extension of the constitutional guarantee of personal autonomy.”™ ™ Per-
haps with more evidence, the court would have found an equal protection
problem. However, in the recent Supreme Court casc of Romer v. Ev-
ans'™ the Court held that an amendment to Colorado’s state constitution
precluding any level of government from adopting policies against sex-
ual orientation discrimination was an uncenstitutional vielation of the
Equal Protection Clause.'™ The Court apparently applied the rational
basis test—because homosexuals are not a protected class—and found
that the statute did not pass rational basis scrutiny.'® It is possible, there-
fore, that the rational basis test under equal protection analysis has some
bite.

Failing that, however, the vibrator causc could be advanced as an
equal protection gender issue, which could garner it intermediate scru-
tiny under Craig v. Boren.™ Under intermediate scrutiny, “[tJo with-
stand constitutional challenge . . . classifications by gender must serve
important governmental objectives and must be substantially related to
achicvement of those objectives.™ In Craig, a male plaintiff success-
fully challenged an Oklahoma statute, which forbade the sale of *3.2%
beer” to males under the age of twenty-one, and to females under the age
of cighteen.'™ The Court applicd intermediate scrutiny to hold that the
statute was an equal protection violation.'™

Although the statute at issue in Craig was facially discriminatory
along gender lines, and the anti-vibrator laws are not, an argument could
be made that the anti-vibrator laws as applicd burden women more than
men, because of women’s lesser ability to achieve orgasm during peno-
vaginal intercourse.'™ This argument would require an extension of the
law, however, because Equal Protection has never been applied to even
reproductive regulation—much less sexual satisfaction—in part because
men and women are not considered to be “similarly situated.™™
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VI, CONCLUSION

The outcome of vibrator regulation 1s thercfore still up in the air.
Perhaps the Supreme court will weigh 1n on the 1ssue, and perhaps they
will leave it to the states to decide. Clearly, the majonity of states leave
such personal decisions up to the individual—only seven states have
even attempted such regulation. States like Alabama, though, where the
Legislature just four years ago decided to outlaw the sale of vibrators,
should reconsider the policy behind such legislation. In an era where
“[f]ear of contracting or sprcading AIDS or another sexually transmitted
discase is compelling grounds to avoid sexual intercourse,”™ are vibra-
tors and other such sexual devices really a threat to socicty? Arc they
rcally a problem worth spending taxpayer money and limited law en-
forcement resources for?

As a concurring justice noted just last year in Webber v. State,'™ ~1
do not understand why Texas law criminalizes the sale of dildos . . . .
Even less do I understand why law enforcement officers and prosecutors
expend limited resources to prosceute such activity. Because this is the
law, I reluctantly concur.™ The Texas appeals court thus upheld a con-
viction sentencing a video store employee to thirty days in jail and a
54,000 finc for sclling one vibrator to an undercover police officer who
claimed to be anorgasmic.” Surcly, the Constitution can be invoked to
proteet individuals from such pointless intrusion into their private affairs.
Surely.

Angela Holt
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