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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GOEKE, Judge: Respondent determ ned the foll ow ng incone

tax deficiencies and penalties:

Penal ty
Year Defi ci ency Sec. 6662(a)
2004 $12, 656 $2, 531

2005 8, 835 1, 767
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The issues for decision are: (1) Wiether petitioner is
entitled to clainmed nedical expense deductions in 2004 and 2005
in anmounts greater than those allowed by respondent; and (2)
whet her petitioner is liable for the section 6662! accuracy-
rel ated penalty for 2004 and 2005. For the reasons stated
herein, we find that petitioner is not entitled to deductions in
anounts greater than that allowed by respondent and is |liable for
t he accuracy-rel ated penalties.

FI NDI NGS OF FACT

Petitioner is a lawer admtted to practice in New York
State. Petitioner resided in New York at the tinme he filed his
petition.

During 2004 and 2005 petitioner frequented prostitutes in
New York. Petitioner did not visit these prostitutes as part of
a course of therapy prescribed by his doctor, nor did petitioner
ask his doctor to prescribe any sort of sex therapy. Petitioner
kept track of these visits in a journal. The journal included
the date, the nane of the “service provider”, and the anount.
Petitioner did not discuss these visits with his doctors

afterwards to determne their inpact on his health.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years at issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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During 2004 and 2005 petitioner purchased pornography and
books and nagazi nes on sex therapy. Petitioner also recorded the
dates and anmounts of the purchases in his journal

Petitioner tinely filed his Forns 1040, U.S. |ndividual
| nconme Tax Return, for 2004 and 2005. For 2004 petitioner
cl ai med nedi cal expense deductions of $76,314 on his Schedul e A,
Item zed Deductions. For 2005 petitioner clainmed nedical expense
deductions on his Schedule A of $49,203. Both the 2004 and 2005
returns included attachnments to the respective Schedules A The
attachnments provided further detail on the costs that went into
petitioner’s claimed nmedical expense deductions. However, the
descriptions were not specific but provided only vague
descriptions of the types of costs petitioner was claimng as
deducti ons.

Respondent issued a notice of deficiency to petitioner on
June 21, 2007. The notice disallowed $73,934 of petitioner’s
$76, 314 cl ai red nmedi cal expense deductions for 2004 and $47, 024
of petitioner’s $49, 203 cl ai med nedi cal expense deductions for
2005.

The $73, 934 disall owed by respondent for 2004 included: (1)
$2, 368 for nedical books, magazi nes, videos, and pornographic
material; (2) $65,934 for prostitutes; and (3) $5,632 in bank and
finance charges incurred in connection with | oans used to pay for

t he clai ned nedi cal expenses. Petitioner and respondent
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stipulated that petitioner provided receipts totaling $1, 455. 20
of the $2,368 for books, nmgazi nes, videos, and pornographic
mat eri al s; however, the actual receipts were not entered into

evi dence. Petitioner concedes that he is not entitled to deduct
the $5,632 in bank and finance charges.

The $47,024 disallowed for 2005 included: (1) $5,005 for
books, nmagazi nes, videos, and pornographic materials; and (2)
$42,152 for prostitutes. Petitioner and respondent sti pul ated
that petitioner provided receipts for $2,325.58 of the clained
$5, 005 for medi cal books, magazi nes, videos, and pornographic
mat eri al s; however, the actual receipts were not entered into
evi dence.

On June 28, 2007, petitioner filed a petition with this
Court challenging respondent’s determ nations. A trial was held
on Cct ober 27, 2008.

OPI NI ON

Medi cal Expense Deducti ons

The Conmm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer bears the burden of
provi ng, by a preponderance of the evidence that these
determ nations are incorrect. Rule 142(a)(1); Wlch v.
Hel vering, 290 U. S. 111, 115 (1933). Tax deductions are a matter
of legislative grace, and a taxpayer has the burden of proving

that he is entitled to the deductions clainmed. Rule 142(a)(1);
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| NDOPCO, Inc. v. Conmm ssioner, 503 U S. 79, 84 (1992); New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934). The

burden of proof on factual issues that affect a taxpayer’s
ltability for tax may be shifted to the Conm ssioner where the
“taxpayer introduces credible evidence with respect to * * * such
issue.” Sec. 7491(a)(l). Petitioner does not claimthat the
burden shifts to respondent under section 7491(a). |In any event,
petitioner has failed to establish that he has satisfied the
requi renments of section 7491(a)(2). On the record before us, we
find that the burden of proof does not shift to respondent under
section 7491(a).

Section 213(a) permts a deduction for a taxpayer’s nedical
and dental expenses that were paid and not conpensated for by
i nsurance, to the extent the expenses exceed 7.5 percent of the
taxpayer’s adjusted gross inconme. Section 213(d)(1) provides in
pertinent part that the term “nedical care” neans anounts paid
“for the diagnosis, cure, mtigation, treatnent, or prevention of
di sease, or for the purpose of affecting any structure or
function of the body”. Section 1.213-1(e)(1)(ii), Inconme Tax
Regs., provides that anmounts expended for illegal operations or
treatnments are not deductible and that deductions all owed under
section 213 will be confined strictly to expenses incurred
primarily for the prevention or alleviation of a physical or

mental defect or ill ness.
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To substantiate these expenses, the taxpayer must furnish
t he name and address of each payee and the date and anount of
each paynent. Sec. 1.213-1(h), Inconme Tax Regs. |If requested by
t he Conm ssioner, the taxpayer nust also furnish a statenment or
item zed invoice identifying the patient, the type of service
rendered, and the specific purpose of the expense. |d.

The issue for decision is whether petitioner is entitled to
deduct anounts paid to prostitutes and for nedical texts and
pornographic materials. Respondent argues that petitioner is not
entitled to deduct anpbunts paid to prostitutes because such
paynments were illegal and petitioner has not provided
substantiation as required by section 1.213-1(h), Incone Tax
Regs. Respondent argues that petitioner is not entitled to a
deduction for amounts paid for books on sex therapy and
por nographic material because those anmounts were incurred for
petitioner’s general welfare, not pursuant to a doctor’s
prescription or for a specific nedical condition.

Petitioner does not argue that section 213 and the
regul ati ons thereunder allow a deduction for these costs.

Rat her, petitioner points to book and magazi ne articles about the
positive health effects of sex therapy and argues that we should
all ow hima deduction despite the illegality of his conduct or
the fact that petitioner’s doctor did not prescribe this

treat nent.
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We agree with respondent that petitioner is not entitled to
deduct the anounts at issue. Patronizing a prostitute is illegal
in the State of New York. See N. Y. Penal Law sec. 230.04
(McKi nney 2008). N. Y. Penal Law sec. 230.02 (MKinney 2008)
provi des that a person is patronizing a prostitute when he: (1)
Pursuant to a prior agreenent pays a fee for another person’s
havi ng engaged in sexual conduct with him (2) agrees to pay a
fee pursuant to an understanding that in return such person or a
third person will engage in sexual conduct with hinm or (3)
solicits or requests another person to engage in sexual conduct
inreturn for a fee. Section 1.213-1(e)(1)(ii), Inconme Tax
Regs., provides that a taxpayer is not entitled to a deduction
for any illegal operation or treatnent. Petitioner’s paynents
to various prostitutes were personal expenses not prescribed by a
doctor and not intended to treat a nedical condition. Petitioner
is not entitled to deductions for these anounts.
Petitioner is |likew se not entitled to deductions for
anounts paid for books and nmagazi nes on sex therapy and
por nography. The purchases were not for the treatnent of a
medi cal condition but were instead personal itens. Sec. 1.213-
1(e)(1)(ii), Income Tax Regs.

1. Accuracy-Related Penalty

We next determ ne whether petitioner is liable for an

accuracy-rel ated penalty. Section 6662(a) and (b)(2) provides
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that taxpayers will be liable for a penalty equal to 20 percent
of the portion of the underpaynent of tax attributable to a
substantial understatenent of incone tax. Section 6662(d)(1)(A)
provi des that a substantial understatenent of inconme tax exists
if the amount of the understatenent exceeds the greater of (1) 10
percent of the tax required to be shown on the return, or (2)
$5,000. Section 7491(c) provides that the Conm ssioner bears the
burden of production respecting an individual’s liability for the
penalty. As discussed above, we have upheld respondent’s

determ nations of deficiencies in petitioner’s incone tax;
respondent has thus net his burden of show ng a substanti al
under st at enent .

Section 6662(d)(2)(B)(ii) provides that the anmount of the
understatenent is to be reduced by that portion of the
understatenment which is attributable to any itemif the rel evant
facts affecting the itenis tax treatnment are adequately disclosed
on the return or in a statenent attached to the return and there
is a reasonable basis for the tax treatnment of such item by the
taxpayer. |If an itemis adequately disclosed and there is a
reasonabl e basis for its tax treatnent, that itemis treated as
havi ng been reported properly on the return, and the
understatenent of tax is conputed without regard to that item
See sec. 1.6662-4(e)(1), Inconme Tax Regs. Section 1.6662-

4(e)(2), Inconme Tax Regs., provides that an itemw || not be
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treated as adequately disclosed if a taxpayer does not have a
reasonabl e basis for the position as defined in section 1.6662-
3(b)(3), Incone Tax Regs. Section 1.6662-3(b)(3), |Incone Tax
Regs., provides that reasonable basis is a relatively high
standard that is significantly higher than not frivolous. A
return position that is nerely arguabl e does not satisfy the
reasonabl e basis standard. [d. A taxpayer can have a reasonabl e
basis if the position is reasonably based on one or nore
authorities listed in section 1.6662-4(d)(3)(iii), Income Tax
Regs., which includes the Internal Revenue Code, tenporary and
final regul ations, revenue procedures and revenue rulings, and
court deci sions.

The section 6662 penalty is inapplicable to the extent the
t axpayer had reasonabl e cause for the understatenent and acted in
good faith. Sec. 6664(c)(1). The determ nation of whether the
t axpayer acted with reasonable cause and in good faith is nmade on
a case-by-case basis, taking into account the relevant facts and
circunstances. Sec. 1.6664-4(b)(1), Incone Tax Regs.
“Circunmstances that may indicate reasonable cause and good faith
i ncl ude an honest m sunderstanding of fact or law that is
reasonable in light of all of the facts and circunstances,
i ncludi ng the experience, know edge, and education of the
taxpayer.” 1d. Generally, the nost inportant factor is the

extent of the taxpayer’'s efforts to assess the proper tax
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l[tability. 1d. An honest m sunderstanding of fact or |aw that
is reasonable in the Iight of the experience, know edge, and
education of the taxpayer may indicate reasonabl e cause and good

faith. Reny v. Conm ssioner, T.C. Mnob. 1997-72.

Petitioner did not have reasonabl e cause or a reasonable
basis for claimng the deductions at issue. Petitioner has been
an attorney for 40 years and specialized in tax law. Petitioner
shoul d have known that his visits to prostitutes in New York were
illegal and that section 213, the regul ations thereunder, and
casel aw do not support his clainmed deductions. Accordingly,
petitioner is liable for the section 6662 penalty.

To reflect the foregoing,

Deci sion will be entered

for respondent.




