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BENAVI DES, Circuit Judge:

Plaintiff-Appellee Pelts & Skins farnms alligators in
Loui si ana. Def endant - Appel lant WIliam Dw ght Landreneau is
Secretary of the Louisiana Departnent of WIldlife and Fisheries
(“DWF"), the agency responsible for overseeing conservation of
alligators.! Louisiana requires alligator hunters and farners to
pay various fees, and DW uses a portion of those fees to support

generic marketing of alligator products. Pelts & Skins alleges

! M. Landreneau replaced Janes A Jenkins as secretary after the district
court ruled. To avoid confusion, we refer to M. Landreneau as the Secretary.



that this practice constitutes a conpelled subsidy for private
speech that violates the First Anmendnent. The district court
agreed with Pelts & Skins and pernmanently enjoi ned use of the fees
to support generic marketing of alligator products.

We conclude that Pelts & Skins | acks standing to chall enge the
use of certain alligator-related fees. Wth regard to the fees
Pelts & Skins does have standing to challenge, we agree with the
district court that the use of those fees for generic marketing
violates the First Anendnent. We therefore affirmin part, vacate
in part, and remand in part.

| .

The Anerican alligator was once endangered, but Loui siana | aw
now al |l ows the hunting and farm ng of alligators for their neat and
ski ns. DW regulates the hunting, farmng, processing, and
shipnment of alligators and alligator parts. See La. Rev. Stat.
Ann. 8§ 36:602(B) (West Supp. 2004). DWF does not regulate the
prices or marketing of alligators, but it does adm nister two
funds, the proceeds of which support generic nmarketing of alligator
products: the Louisiana Fur and Alligator Public Education and
Mar keti ng Fund (the “Marketing Fund”) and the Louisiana Alligator
Resource Fund (the “Resource Fund”). The generic marketing

supported by these two funds is the focus of this case.?

2 This type of schene--conpelled subsidies for generic marketing--has
produced many familiar canpai gns, including “Got M| k?"; “Pork: The O her Wite
Meat”; “The Incredible, Edible Egg”; “Ah . . . the Power of Cheese”; and “The
Touch . . . the Feel of Cotton . . .the Fabric of Qur Lives.” See Cochran v.
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The WMarketing Fund derives its revenues from |license fees,
i.e., the fees associated with the hunting licenses that fur
trappers and alligator hunters nust carry. See id. 88 56:251(A),
56: 266(D). Twenty dollars of every twenty-five-dollar |icense fee
are earmarked for the Marketing Fund.?3 | d. The Loui si ana
Legi sl ature created the Marketing Fund to market alligator and fur
products, to educate the public about the harvesting of those
products, and to recommend strategies to the fur and alligator
industry. |d. 8§ 56:266(B)

The Resource Fund derives its revenues froma variety of fees
inposed on alligator hunters, farmers, and processors. | d.
8§ 56:279. The nost notable of these fees is the tag fee, a charge
for the tag that nust be attached to every harvested alligator
skin. 1d. 8 56:253(C).* The Legislature created the Resource Fund
“to help defray the cost of alligator prograns” adm nistered by
DWF. ld. 8§ 56:279(A). The Resource Fund supports alligator-

related research and, when surplus funds are available, helps to

Veneman, 359 F.3d 263, 266 (3d Cir. 2004); Mch. Pork Producers Ass’'n v. Venenan,
348 F.3d 157, 162 & n.2 (6th Cr. 2003), petition for cert. filed sub. nom
Veneman v. Canpaign for Famly Farnms, 72 U. S.L.W 3539 (U. S. Jan. 20, 2004) (No.
03-1043) .

8 The state treasurer may apply collected fees to the Marketing Fund and the
Resource Fund only after she ensures that state revenues can cover due and
payabl e state debts. La. Rev. Stat. Ann. 88 266(D) (1), 279(C) (1) (West Supp.
2004). The record does not indicate that the treasurer has ever applied
alligator-related fees to state debts.

4 Section 56:253(C)(2)(a) allows DW to charge up to four dollars per tag,
and during sone years, Pelts & Skins paid four dollars per tag. But starting in
Sept enber 2002, DWF tenporarily suspended the collection of two dollars of the
regul ar four-dollar fee. La. Adnmin. Code tit. 76, 8 701(A)(4)(a)(xi) (2003).
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fund alligator-related | aw enf orcenent and nmarketi ng prograns. |d.
§ 56:279(B).

DWF nonitors both funds, and the Secretary nust approve all
expenditures for generic marketing, but another state-created
entity, the Louisiana Fur and Alligator Advisory Council (the
“Council”), is directly responsible for the content of the generic
mar keti ng and must review and approve all expenditures from the
funds. Id. 88 266(C), 279(D)(3). The Council conprises the
Secretary (or his designate), who serves ex officio, and el even
appoi nted menbers. 1d. 8 56:266(C). The speaker of the House and
the president of the Senate each appoint one nenber. | d. The
Secretary appoints nine nenbers, and those nine nenbers nust
represent “a cross-section of trappers, alligator hunters, coastal
| andowners, and alligator farners.” |d. Two of those nine nenbers
must represent a private organi zation, the Louisiana Alligator
Farnmers and Ranchers Association. 1d. The Secretary nay appoi nt
t he remai ni ng seven nenbers based on nom nations fromthe Loui si ana
Trappers and Alligator Hunters Association. |d.

Pelts & Skins, as Louisiana’s (and the world s) |argest
alligator farm ng operation, pays fees that account for roughly 25%
of the alligator-related revenues received by DW. Pelts & Skins
does not object to the collection of these revenues but does obj ect
to the expenditure of these funds on generic marketing. According

to Pelts & Skins, its business depends on convi nci ng consuners t hat



it produces a unique product that is superior in quality to other
al l'i gator products. Ceneric alligator marketing undercuts this
message because generic marketing does not differentiate between
particul ar types, qualities, or brands of alligator products, but
rather pronotes the notion that alligator products in general are
desirable, reliably available, and lawfully produced.® Pelts &
Skins also hints broadly that the Council’s generic marketing
canpai gn, which consists mainly of sending representatives to
fashi on shows and setting up educational displays, is a boondoggl e.
However, Pelts & Skins is quick to clarify that its objection to
generic marketing stens fromthe nessage of that marketing, not its
ef ficacy.

Based on its objection to the generic marketing’ s content,
Pelts & Skins sought to enjoin DW fromexpendi ng revenues fromthe
Marketing Fund and the Resource Fund for generic alligator
mar ket i ng. According to Pelts & Skins, Louisiana violated the
First Amendnent by inposing mandatory fees on Pelts & Skins, then
using those fees to subsidize a nessage with which Pelts & Skins
di sagr ees. In response, the Secretary argued (1) that the Tax

I njunction Act of 1937 barred federal jurisdiction; (2) that the

5 Pelts & Skins’ objection to the nessage enbodi ed in generic marketi ng may
seemm nor, but the Suprene Court has expl ai ned that the perceived i nportance of
a plaintiff's objection is immterial. See United States v. United Foods, 533
U S. 405, 411 (2001) (“First Amendnent values are at serious risk if the
governnent can conpel a particular citizen, or a discrete group of citizens, to
pay special subsidies for speech on the side that it favors; and there is no
apparent principle which distinguishes out of hand m nor debates about whether
a branded nushroomis better than just any nushroom”).
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generic marketing at issue was governnent speech not subject to
First Amendnent scrutiny; and (3) that, in the alternative, the
generic marketing was nerely ancillary to a broader cooperative
regine and therefore consistent with the First Amendnent.

The parties agreed to submt the case on the record w thout
live testinony. The district court determned (1) that the Tax
Injunction Act did not bar federal jurisdiction; (2) that the
generic marketing was not governnent speech; and (3) that the use
of mandatory fees to fund generic marketing was not ancillary to a
broader cooperative regine. Pelts & Skins, L.L.C v. Jenkins, 259
F. Supp. 2d 482 (MD. La. 2003). The court permanently enjoi ned
the Secretary from“approvi ng, authori zi ng or expendi ng any revenue
fromthe Loui si ana Fur and Al ligator Public Education and Marketi ng
Fund or fromthe Louisiana Alligator Resource Fund for the purpose
of generic alligator marketing.” ld. at 494. The Secretary
appeal ed. ®

1.

We first address the Secretary’s contention that Pelts & Skins
| acks standing to chall enge expenditures fromthe Marketing Fund.
The Secretary failed to raise this argunent in the district court,
but a party nmay raise standing at any tine, even on appeal.

Johnson v. City of Dallas, 61 F.3d 442, 443-44 (5th Gr. 1995).

6 The Secretary has appeal ed neither the district court’s findings of fact
nor its ultinmate holding with regard to the Tax Injunction Act.
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The first requirenent of standing is that a party nust
denonstrate an injury in fact. See McConnell v. FEC, 124 S. C
619, 707 (2003). Pelts & Skins alleges that it has been injured in
fact because it nust pay fees that directly support a nessage with
which it disagrees. The Secretary clains that Pelts & Skins has
failed to prove thisinjury with regard to the Marketing Fund. The
Secretary concedes that Pelts & Skins has paid the tag fees that
support the Resource Fund, and the record anply supports that
concession.’ However, according to the Secretary, Pelts & Skins
has not shown that it has ever paid the |icense fees that support
t he Marketing Fund.

We agree with the Secretary that Pelts & Skins failed to prove
that Loui siana s use of the marketing fund has caused an injury in
fact. Because this case proceeded to final judgnent,® “the factual

al l egations supporting standing (if controverted)® nust be

7 W nust address standi ng on a clai mby-clai mbasis, so Pelts & Skins cannot
parlay its standing to chal |l enge t he Resource Fund i nto standing to chall enge the
Marketing Fund. See Janes v. Gty of Dallas, 254 F.3d 551, 563 (5th Gr. 2001).

8 As noted above, the parties agreed to let the hearing on Pelts & Skins’
notion for sumary judgnent serve as a subnission of the case on the nerits. The
district court treated the case as atrial on a stipulated record. See Pelts &
Skins, 259 F. Supp. 2d at 483. At oral argument, Pelts & Skins clained that it
did not realize that the trial court woul d go beyond addressing the notion for
sunmary judgnent. However, even had this case been resol ved on summary j udgnent,
Pelts & Skins could not have rested on nere allegations, but would have had to
set forth specific facts by affidavit or other evidence. See Lujan v. Defenders
of Wldlife, 504 U S. 555, 561 (1992).

® This parenthetical does not nean that Pelts & Skins did not need to support
its allegations with evidence because the Secretary failed to controvert those
allegations in the district court. Wre we to interpret Walker in this way, we
woul d undernine the established rule that objections to standing may not be
wai ved. See Lang v. French, 154 F.3d 217, 222 n.28 (5th Cr. 1998); In re
Weaver, 632 F.2d 46, 463 n.6 (5th Cr. 1980).
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supported adequately by the evidence adduced at trial.” Walker v.
City of Mesquite, 169 F.3d 973, 978 (5th Gr. 1999); see also Lujan
v. Defenders of Wldlife, 504 U S. 555, 561 (1992). Pelts & Skins
must support each el enent of standing just as it would support any
other matter on which it bears the burden of proof. Lew s V.
Casey, 518 U.S. 343, 358 (1996).

Pelts & Skins has not carried this burden. Nowhere does the
record indicate that Pelts & Skins ever held a hunting |icense or
paid any fee that supports the Marketing Fund. Instead, Pelts &
Skins relies on assertions in pleadings. Had the district court
decided this case on a notion to dismss, these allegations would
be sufficient; however, once a case passes this prelimnary stage,
a plaintiff nust set forth evidence of an injury in fact. See
Lujan, 504 U.S. at 561 (1992); Walker, 169 F.3d at 978 & n.15.1°
The record contains no such evidence.

Pelts & Skins also relies onthe district court’s finding that
“plaintiff’s farmng operation is conditioned upon paynent of
mandatory fees (‘license fees’ and ‘tag fees’) to the DW.” 259 F.
Supp. 2d at 483-84. W review for clear error the findings

underlying a district court’s determ nation of standing. Riverav.

0 Pelts & Skins also relies on a sentence from the Secretary’s Answer in
whi ch the Secretary “admit[s] . . . that plaintiff does contribute to the fund.”
Answer 9§ 24. However, this so-called admi ssion is anbi guous; the Secretary’s
statenent does not specify which of the two funds Pelts & Skins has contri buted
to. Because this statenment is |ess than “deliberate, clear, and unequivocal,”
it cannot serve as a judicial adm ssion. See Heritage Bank v. Redcom Labs.,
Inc., 250 F.3d 319, 329 (5th Gr. 2001).
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Wet h- Ayerst Labs., 283 F.3d 315, 319 (5th Cr. 2002); Pederson v.
La. State Univ., 213 F. 3d 858, 869 (5th Gr. 2000). A finding is
clearly erroneous if areviewof the evidence | eaves us with a firm
conviction that the district court has nade a m stake. D ckerson
ex rel. Dickerson v. United States, 280 F.3d 470, 474 (5th Cr.
2002). The absence of any evi dence supporting the district court’s
finding firmy convinces us that, based on the record as it stands,
the district court has nade a m stake. Cf. Walker v. U S. Dep't of
Hous. & Urban Dev., 99 F.3d 761, 770 (5th Gr. 1996).1! Gven the
parties’ failure to contest and to address standing in the district
court, the district court’s finding is unsurprising; neverthel ess,
that finding is clearly erroneous on this record.

On this record, therefore, Pelts & Skins lacks standing to
chal | enge expenditures fromthe Marketing Fund. A district court
may only renmedy the injury in fact the plaintiff has established.
Lews, 518 U.S. at 357 (1996). W therefore vacate the portion of
the injunction concerning the Marketing Fund.

When jurisdiction is not clear from the record but could
exist, we may remand to the district court so that the parties may

suppl enent the record. Mllett v. Penrod Drilling Co., 872 F.2d

11 The Secretary al so argues that the relevant statutes provide that only a
natural person, not a corporate entity such as Pelts & Skins, can hold a hunting
i cense. Because the district court can consider these argunments on renmand, we
need not di scuss themexcept to say that neither the governing statutes, see La.
Rev. Stat. Ann. § 56:8, 56:54 (Wst Supp. 2004), nor the governing regul ations,
see La. Admin. Code tit. 76, & 701 (2003), affirmatively support the district
court’s finding that Pelts & Skins nust pay a hunting license fee to operate its
busi ness.



1221, 1228 (5th Gr. 1989). Remand is especially appropriate when,
as in this case, jurisdiction may hinge on a sinple factual matter
that was | eft untested because the parties did not dispute standing
in the district court. After further review, the district court
may determne that Pelts & Skins has paid the license fee. e
therefore remand this case in part. On renmand, the district court
shoul d ascertain whether Pelts & Skins has standing to chall enge
the Marketing Fund and nodify the injunction accordingly.
L1l

Al t hough Pelts & Skins |acks standing to chall enge use of the
Mar keting Fund, it has standing to chall enge use of the Resource
Fund. We therefore consider whether the use of the Resource Fund
to pronote generic alligator marketing violates the First
Amendnent . W review the district court’s resolution of this
constitutional question de novo. Baby Dolls Topless Sal oons, Inc.
v. City of Dallas, 295 F.3d 471, 482 (5th Cr. 2002).

A

We first consider whether the generic alligator nmarketing is
governnment speech or private speech. The governnent speech
doctrine holds that “when the governnent appropriates public funds
to pronote a particular policy of its own, it is entitled to say
what it w shes.” Rosenberger v. Rector & Visitors of Univ. of Va.,

515 U.S. 819, 833 (1995). The Secretary argues that generic
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alligator marketing is imune from First Amendnent review because
the State of Louisiana is speaking.?!?

We di sagree. Not all governnent-facilitated speech is
gover nnent speech. The governnent speech doctrine does not apply
if a programis “designed to facilitate private speech, not to
pronote a governnental nessage.” Velazquez, 531 U S. at 542. 1In
this case, three considerations--the nethod by which DW funds
generic marketing, the conposition and operation of the Fur and
Al ligator Advisory Council, and an application of the policies
underlying the governnent speech doctrine--convince us that the
generic marketing at issue i s not governnent speech, but governnent
facilitation of the private speech of fur and alligator

harvesters. 13

2. The Suprenme Court has not determ ned how the governnment speech doctrine
applies to conpel |l ed subsidies for generic marketing. Neither of the two Suprene
Court cases addressi ng mandatory assessnents for generic nmarketing considers the
guestion of governnent speech. See United States v. United Foods, Inc., 533 U S
405 (2001); dickman v. Wleman Bros. & Elliott, Inc., 521 U S. 457 (1997). In
Uni ted Foods, the Court intinmated that the governnent speech doctrine m ght have
been applicable to the issue of conpelled assessnments for generic nmarketing but
expressly reserved this questi on because t he argunent was not rai sed or addressed
in the court of appeals. 533 U S. at 416-17.

Rat her, courts wusually consider the governnent speech doctrine when
plaintiffs challenge restrictions on governnent-funded expression as content- or
vi ewpoi nt-di scrimnatory. See, e.g., Legal Servs. Corp. v. Velazquez, 531 U. S
533, 536-37 (2001) (striking down restrictions that barred governnent-funded
| awyers fromchal | enging the validity of wel fare statutes); Rosenberger, 515 U. S.
at 822-28 (striking down state university's restrictions on use of student
activities funds for religious publications); Rust v. Sullivan, 500 U S. 173
177-83 (1991) (upholding restrictionthat barred recipients of federal funds from
di scussing abortion as a nmethod of famly planning).

3 Three other circuits addressed the application of the governnent speech
doctrine to progranms simlar to the generic alligator marketing program and
uni formy concluded that this type of producer-funded generic marketing is not
gover nnent speech.

The Third and Sixth Grcuits relied upon two basi c considerations: first,
t hat assessnents on producers rather than general revenues funded t he marketi ng;
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First, the nmethod by which DW funds generic alligator
mar keting suggests that generic alligator advertising is the
message of fur and alligator harvesters, not Louisiana as a whol e.
Governnent speech is typically funded froma governnent’s genera
revenues, not assessnents levied on a particular group. See
Keller, 496 U S. at 11; Mch. Pork, 348 F.3d at 162; Frane, 885
F.2d at 1132-33. The portions of the Resource Fund adm ni stered by
the Council do not cone from general state revenues; rather, they
cone from fees levied on only one group: harvesters of furs and

alligators. The Resource Fund remains in an account segregated

from the State’s general revenues. La. Rev. Stat. Ann. 8§
56:279(C) (1) (West Supp. 2004). Moreover, the expenditures
recommended, reviewed, and approved by the Council primarily

concern precisely those persons who nmust contribute to the Resource

Fund. This “cl ose nexus” between the individuals who pay for the

and second, that the organizations responsible for the content of the generic
nmarketing represented private rather than governnental interests. See Cochran
359 F.3d at 273-74 (generic mlk marketing); Mch. Pork, 348 F.3d at 161-62
(generic pork marketing); United States v. Frame, 885 F.2d 1119, 1131-33 (3d Gir.
1989) (generic beef narketing).

The Eighth Crcuit declared the governnent speech doctrine categorically
i napplicable to conpelled subsidy cases. See Livestock Mtg. Ass'n v. US
Dep’'t of Agric., 335 F.3d 711, 720 (8th G r. 2003), petition for cert. filed sub
nom Venenan v. Livestock Mtg. Ass’'n, 72 U.S.L.W 3539 (U. S. Feb. 13, 2004) (No.

03-1164). The Suprene Court’'s treatnment of conpelled subsidy challenges
convinces us that the government speech doctrine is at least potentially
applicable to this general category of cases. In Keller v. State Bar, the Court

i nvoked the governnment speech doctrine and anal yzed whet her an integrated state
bar was a governnent agency before turning to the question of whether bar dues
constituted an i nperm ssible conpelled subsidy for private speech. 496 U S. 1,
10-13 (1990). In Board of Regents of University of Wsconsin System v.
Sout hworth, the Court considered a conpelled subsidy challenge to nmandatory
student fees and stated in dictumthat, had the state university not denied that
the speech at issue was government speech, “the analysis likely would be
altogether different.” 529 U S. 217, 235 (2000).
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speech and the content of the speech suggests that Louisiana is
facilitating a private nessage, not expressing its own. See Frane,
885 F.2d at 1132.

Second, an organi zation that represents private interests, the
Council, is primarily responsible for the generic marketing
canpai gn. Cochran, M chigan Pork, and Frane all dealt with generic
mar keting prograns run by industry-specific councils. In each of
these cases, the federal agriculture secretary appointed the
menbers of the council based on nomnations from industry
representatives. Because these councils were conposed of industry
representatives, the courts determ ned that those councils, though
appoi nted by the governnent, represented private interests. See
Cochran, 359 F.3d at 274; Mchigan Pork, 348 F.3d at 162; Frane,
885 F.3d at 1133.

Li kewi se, although the Council is a governnent creation, the
conposition of the Council denonstrates that it represents
primarily private interests. The Secretary or his designate

serves on the Council ex officio, and he and other governnent

14 The Secretary argues that alligator marketing is governnent speech because
the Council’s governing statutes lay out specific goals and articulate
Louisiana' s interest in pronotion of the alligator industry. See La. Rev. Stat.
Ann. 88 56:266(B), 56:279(A) (West Supp. 2004). The fact that the governnent has
an interest in facilitating private speech does not convert that speech into a
governnental nessage. The federal government laid out simlar interests in the
statutes at issue in Mchigan Pork, Livestock Marketing, and Frane, but none of
those courts considered the articul ation of those interests relevant. See M ch.
Pork, 348 F.3d at 159; Livestock Mtg., 335 F.3d at 713-14; Franme, 885 F.2d at
1122-23. Moreover, in Velazquez, the Court held that the | egal representation
at i ssue was not government speech despite the fact that Congress had articul at ed
a governnmental interest in funding | egal representation for indigent |itigants.
531 U.S. at 536, 541-42.
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officials appoint all the remaining nenbers of the Council, but the
Secretary does not enjoy plenary discretion to appoint any person
to the Council. La. Rev. Stat. Ann. 8§ 56:266(C) (West Supp. 2004).
Rat her, he nust appoint a carefully calibrated “cross section of

trappers, alligator hunters, coastal |andowners, and alligator

farmers.” |d. Two nenbers of the Council nust represent a private
organi zati on, the Louisiana Farnmers and Ranchers Association. |d.
The Secretary may choose all nine of the Council nenbers he

appoi nts based on nom nations fromprivate organi zations, id., and
the record suggests that the Secretary does so. Because
representatives of private alligator harvesters conpose the heavy
majority of the Council, it naturally reflects private rather than
governnental interests.?

Furthernore, although the Secretary portrays alligator
marketing as a DWF-run program the Council, not DW, primarily

controls how the Resource Fund is used.® Cf. Mchigan Pork, 348

% |In Lebron v. National Railroad Passenger Corp., the Supreme Court
consi dered whet her Antrak was “an agency or instrunmentality of the United States
for the purpose of individual rights guaranteed against the Governnent by the
Constitution.” 513 U S. 374, 394 (1995). Lebron, however, involved an issue
very different fromthe question presented in this case. |In Lebron, an artist
sued to conpel Amtrak to display political artwork on an Antrak-owned bill board.
Id. at 376-78. The question was not whether Antrak’s use of the billboard was

governnent speech; like a privately-owned billboard, the Anmtrak bill board was
designed to facilitate pronotion of private nessages. |d. Rather, the question
in Lebron was whet her the First Anendnent placed any limtations on Antrak’s use
of the billboard. I1d. W thus consider Lebron inapplicable to the issue at

hand. Accord Cochran, 359 F.3d at 274 n.10; Livestock Mtg., 335 F.3d at 720
n. 5.

16 To be sure, DW could exercise linmted control over the Council. Aside
from his appointment power, the Secretary also retains the power to veto the
Council’s expenditures from the Resource Fund. See La. Rev. Stat. Ann. §
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F.3d at 162. DWF cannot spend noney fromthe Resource Fund w t hout
the Council’s approval. La. Rev. Stat. Ann. 8§ 56:279(D)(3) (West
Supp. 2004). Moreover, the record suggests that DW s approval of
contracts recomended by the Council is largely perfunctory. Cf
United Foods, 533 U S. at 416-17 (suggesting in dictum that
evi dence of pro forma oversight inplies that governnent-facilitated
generic marketing is not governnent speech). Qur review of the
record reveal s no evidence that DW crafts or edits the content of
any of the generic marketing at issue; rather, this task falls to
private contractors hired by the Council to market alligator
products. Thus, the Council, not DW, is primarily responsible for
generic alligator marketing.

Third, the policies underlying the governnent speech doctrine
do not support the application of that doctrine to this case. One
rational e for the governnent speech doctrine is that, w thout the
doctrine, “every citizen [would] have aright to insist that no one
paid by public funds express a view with which he disagreed .
and the process of governnment as we know it would be radically
transforned.” Keller, 496 U S. at 12-13. This case, however, does
not raise the specter of |awsuit-induced paralysis. As our

di scussion of standing denonstrates, only nenbers of the narrow

56:279(D) (West Supp. 2004). The record, however, contains no evidence that the
Secretary has ever exercised that veto.
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group conpelled to contribute funds to subsidize directly a private
message have standing to challenge the expression at issue.

A second rationale for the governnent speech doctrine is that
“Iw hen the governnent speaks, for instance to pronote its own
policies or to advance a particular idea, it is, in the end,
accountable to the electorate and the political process for its
advocacy.” Velazquez, 531 U S. at 541 (quoting Southworth, 529
US at 235). In contrast, the governnent can easily avoid
accountability when it inposes costs on a single, narrow group to
facilitate a specialized nessage, especially if only a snmall
mnority of that group objects to the nessage expressed.

We are not dealing with a programfunded fromgeneral revenues
by broadly applicable taxes. Nor are we dealing with a
governnental nessage crafted, controlled, and expressed by an
agency designed to represent state governnent. Rather, in this
case we confront a program in which the governnent uses its
authority to exact fees fromprivate individuals, then facilitates
the use of those fees to express a nessage designed to benefit
private commercial interests. This sort of program is not
gover nnent speech.

B

Because we have determ ned that use of the Resource Fund for

generic marketing represents a conpelled subsidy for private

speech, we nust decide whether that conpulsion is nonetheless

16



perm ssi bl e. The Suprene Court has tw ce addressed conpelled
subsidies for generic marketing. In QGickman v. Wleman Bros. &
Elliott, Inc., 521 U S. 457 (1997), the Court upheld conpelled
subsidies for generic fruit marketing. In United States v. United
Foods, Inc., 533 U S. 405 (2001), the Court struck down conpell ed
subsi di es for generic nmushroommarketing. W nust nedi ate bet ween
these two contrasting precedents, or, in the words of the district
court, “determ ne whether Louisiana alligator producers are nore
I i ke mushroomproducers than | i ke peach producers.” Pelts & Skins,
259 F. Supp. 2d at 483.

In Aickman, the Court evaluated a New Deal -era regulatory
schene that required producers of peaches, pluns, and nectarines to
participate in “[c]ollective, rather than conpetitive, marketing.”
521 U.S. at 461. This collective marketing schenme “displ aced
conpetition” by inposing uniformprices, dictating the quality and
quantity of the fruits marketed, determ ning the grade and size of
the fruits sold, providing for the orderly disposition of surplus,
authorizing joint research and devel opnent projects, requiring
st andar di zed packagi ng, and even exenpting affected producers from
antitrust laws. |d. As part of this displacenent of conpetition,
t he governnent required producers to pay for generic nmarketing of
the fruit. Id. A group of growers alleged that the assessnents
violated the First Amendnent. The Court upheld the assessnents

only after “stress[ing] the inportance of the statutory context.”
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|d. at 469. Because the growers were part of a “broader collective
enterprise in which their freedom to act independently [was]
already constrained by the regulatory schene,” the Court
characterized the assessnents for generic marketing as “a species
of economc regulation that should enjoy the sane strong
presunption of validity that we accord to other policy judgnents
made by Congress.” |1d. at 477.

Later, in United Foods, mushroom handlers refused to pay
mandat ory assessnents to fund generic mushroommarketing. 533 U. S.
at 408-09. The Court struck down the assessnents as violations of
the handlers’ First Amendnent right not to subsidize speech with
whi ch they disagreed. |d. at 409. Unlike the programin G ickman,
the Court reasoned, the mushroom program was not “ancillary to a
nmor e conprehensi ve programrestricting marketing autonony.” 1d. at
411. Rat her, the generic nushroom advertising, “far from being
ancillary, [was] the principal object of the regulatory schene.”
ld. at 411-12. The Court summarized its conpelled subsidy cases
and enunciated a qguiding principle: Wen the governnent binds
individuals into a collective associ ation, the governnent can al so
requi re that those persons subsi di ze speech gernmane to the purpose
underlying the association. United Foods, 533 U S. at 413-15; see
also Keller, 496 U S. at 13-14 (integrated bar); Abood v. Detroit
Bd. of Educ., 431 U S 209, 235-36 (1977) (closed union shop).

Because t he mushroom programdi d not require associ ati on except to
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support generic marketing, the program violated the First
Amendnent. United Foods, 533 U S. at 415-16.

W agree with the district court that Louisiana s generic
alligator marketing program nore closely resenbles the nushroom
programat issue in United Foods than the fruit programat issue in
dickman. The Gickman rule permtting conpell ed subsidies applies
when individuals have been “bound together” in a collective.
United Foods, 533 U. S. at 412; accord Cochran, 359 F.3d at 275;
Del ano Farnms Co. v. Cal. Table G ape Conmin, 318 F.3d 895, 898-99
(9th Cr. 2003) (striking down conpelled subsidies for generic
grape marketing). Wthout an underlying collectivized associ ati on,
a state cannot justify a conpell ed subsidy. See United Foods, 533
U S at 413-15. Louisiana alligator producers are not part of a
coll ective association akin to dickman’s nmarketing cooperative.
None of the | aws governing alligator production inposes collective
rather than conpetitive marketing as the schene in Gickman did.
Cf. Cochran, 359 F.3d at 275. Rather, as the Secretary admts, the
State of Louisiana does not regulate prices in the alligator
mar ket, and alligator harvesters are free to negotiate prices and

to market products as they w sh.?’

7 Abood and Kel l er allow conpell ed subsidies for speech that is germane to
a lawfully conpelled collective associ ation. Abood, 431 U S. at 235-36; Keller,
496 U.S. at 14. In this case there is no underlying association to which the
generic nmarketing could be germane. Therefore, we need not deternine whether
generic marketing is germane to Louisiana' s other alligator-rel ated regul ati ons.
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The Secretary enphasi zes Loui siana’ s extensive regul ation of
alligator harvesting and argues that generic alligator marketing,
like generic peach marketing, is permssible because it is
ancillary to Louisiana’ s alligator regul ati ons.!® Regul ati ons al one
do not create conpell ed associ ation. See Cochran, 359 F.3d at 275;
Del ano Farns, 318 F.3d at 899. In Aickman, the fruit producers
were subject to a specific type of regulation: a schene that
di splaced individual marketing efforts and thus necessitated
collective generic marketing. See 521 U S. at 461. Likewise, in
Keller and Abood, the state required that individuals join a
collective interest group; to be effective, that interest group had
to speak on behalf of its nenbers on certain issues. See Keller,
496 U.S. at 14-15; Abood, 431 U S at 220-23. A nunber of
i nterdependent state, federal, and international |aws inpose
requi renents on alligator harvesters, but these | aws do not require
coll ective association, and “it is only the overriding
associ ational purpose which all ows conpell ed subsidy for speech in

the first place.” United Foods, 533 U.S. at 413 (enphasi s added). *°

8 The Secretary also seeks to distinguish United Foods and its progeny by
pointing out that those cases involved privately-owned conmodities, whereas
alligators are the property of the State of Louisiana. La. Cv. Code Ann. art.
3413 (West 1994). However, this case does not involve the marketing of live wild
alligators, but the marketing of products nmade from lawfully captured and
enclosed alligators, which are private property. See id. arts. 3413, 3415.

¥ Indickman, the Court identifiedthree ways i n which the regulatory schene
at issue was different fromlaws found to abridge the First Amendrment: (1) the
assessnents did not bar producers fromcomunicating their own nmessages; (2) the
assessnents did not conpel the producers to engage in any actual or synbolic
speech; and (3) the assessnents did not conpel endorsenent of any political or
i deol ogi cal views. 521 U S. at 469. The Secretary urges us to consider these
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We recogni ze that, unlike the assessnents at issue in United
Foods, Cochran, and Delano Farns, a majority of the alligator-
rel ated assessnents fund prograns other than generic marketing.
See United Foods, 533 U S. at 411-12, 415; Cochran, 359 F.3d at
276; Delano Farnms, 318 F.3d at 899. In each of the past severa
years, the Council has spent approxi mately 15%of the Resource Fund
on generic marketing and the remainder on research and |aw
enforcenent. This distinction in the percentage of fees that goto
generic marketing does not support applying Gickman to this case.
The key elenment of dickman--a highly collectivized marketing
association--is still absent. The common thread uniting Abood
Keller, dickman, and United Foods is that conpell ed subsidi zation
of speech is perm ssible when individuals have been bound into a
col l ective association. United Foods, 533 U S. at 413-15. The
fees inposed here, though used for nore than generic nmarketing,
represent a collective association only in the |oosest sense of

that term 2°

factors. However, “[t]hese points were noted in dicknman in the context of a
different type of regulatory scheme and are not controlling of the outcone.”
Uni ted Foods, 533 U.S. at 411. The Court in United Foods was especially carefu

to enphasize that the non-political, non-ideological nature of the generic
marketing was irrelevant. |Id. at 410-11. Because the conpelled subsidies in
this case are materially distinct fromthe collective marketing schene at issue
in Gickman, these three factors are irrelevant to this case

20 The Secretary observed at oral argunent that, in other conpelled subsidy
cases, courts have struck down entire marketing programs and invalidated the
col l ection of assessnments. E.g., United Foods, 533 U. S. at 408-09; Cochran, 359
F.3d at 280; Mch. Pork, 348 F.3d at 159; Livestock Mtg., 335 F.3d at 713
Del ano Farns, 318 F.3d at 897. |In contrast, Pelts & Skins does not seek to stop
paying alligator-rel ated fees, but instead challenges only the use of those fees.

21



In sum Louisiana’s alligator regul ations are nore anal ogous
to the mushroommarketing programin United Foods than to the fruit
marketing collective in Gickmn. The use of mandatory fees for
generic marketing is not ancillary to a governnent-inposed
col l ective association. Louisiana's use of the Resource Fund to

support generic marketing therefore violates the First Amendnent. 2

| V.
As the record stands, Pelts & Skins has not proven that it has

standing to challenge use of the Marketing Fund. Therefore, we

The Secretary argues that the limted nature of this challenge proves that
generic marketing is concomtant to other prograns supported by the Resource
Fund. Although generic marketing m ght be one of a nunber of alligator-related
programs, it is not ancillary to any associ ational regul atory schene, nuch | ess
the type of marketing collective at issue in dicknan

2l The Secretary contends that, even if the alligator marketing program
burdens First Amendnment rights, that programsurvives constitutional revi ewunder
the test for restrictions on non-msleading comercial speech enunciated in
Central Hudson Gas & Electric Corp. v. Public Service Comm ssion, 447 U S. 557,
566 (1980).

United Foods did not explain if or howthe Central Hudson test applies to
conpel | ed subsi dy cases, see 533 U.S. at 410, and other circuits have diverged
on this question, conpare Mch. Pork, 348 F.3d at 163 (refusing to apply Central
Hudson test to conpelled subsidy for generic pork marketing), with Livestock
Mktg., 335 F.3d at 722-726 (adapting Central Hudson test to conpel |l ed subsidy for
generic beef marketing).

We doubt that the Central Hudson test applies. See dickman, 521 U S. at
474 n. 18 (questioning in dictum“why the Central Hudson test, which involved a
restriction on comrercial speech, should govern a case involving the conpelled
fundi ng of speech”). Like the Third G rcuit, however, we choose to |leave this
guesti on open because even were we to apply the Central Hudson test, Louisiana's
al l i gator marketing programwoul d not pass it. See Cochran, 359 F.3d at 277-80.
To pass this test, a restriction on comercial speech nust directly advance a
substantial governnent interest and burden First Amendnent rights no nore than
necessary to acconplish that interest. Central Hudson, 447 U S. at 566. Even
granting arguendo that Loui siana has a substantial interest in conservation and
t hat t he nessage expressed by the Council’s generic marketi ng hel ps advance t hat
i nterest, Louisiana s programburdens First Anendnent speech nore t han necessary.
Loui siana does not need to conpel alligator harvesters to support generic
mar keting, but could sinply fund generic marketing fromits general tax revenues.
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vacate the portion of the injunction barring Louisiana from using
the Marketing Fund to support generic alligator marketing and
remand so that the district court nmay determ ne whether Pelts &
Skins has standing and nodify the injunction accordingly.

Wth regard to the remaining challenge, we conclude that
Loui siana’s use of the Resource Fund to support generic marketing
violates the First Amendnent. We therefore affirmthe district
court’s judgnent granting a permanent injunction agai nst use of the
Resource Fund for generic alligator marketing.

AFFI RMED in part, VACATED in part, and REMANDED in part.
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