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Bef ore REAVLEY, W ENER, and BENAVI DES, C rcuit Judges.
FORTUNATO BENAVI DES, Circuit Judge:

In this direct civil appeal, Alan W Al exander and ot her
Texas Departnment of Public Safety (“DPS’) O ficers, Plaintiffs -
Appel | ees- Cross- Appel | ants, challenge the district court’s
rulings granting sunmary judgnment and judgnent on the pl eadi ngs
in favor of Walter “Chaps” Eeds, IIl, and other senior DPS
officials, Defendants - Appell ants-Cross-Appell ees. Defendants

chal l enge the district court’s denial of sunmary judgnent on two



Plaintiffs’ clainms. For the reasons that follow, we affirm in
part, and reverse, in part.
| . Background

Alan W Al exander, Billy Davis, Joseph Randy Dill ard, Ruben
Duran, Kenny Foster, Maria G Garza, G egory Haire, Bobby Harper,
Eduardo Ji nenez, Dennis D. Land, Danny Lews, WIlliamD. Lord,
Janes S. Lucas, Gary P. MCully, Robert E. Ralls, and Jerry
Schwab, Plaintiffs in this case, are all DPS |ieutenants.
Def endants, Walter “Chaps” Eeds, Ill, Gady M Dunn, M chael D
Scott, Kent W Mawyer, David M Giffith, and Earl W MNeil,
Jr., are all DPS supervisors. Plaintiffs participated in a
conpetitive exam nation process to advance fromthe rank of
“I'teutenant” to that of “narcotics service captain.”

A si x-nmenber panel adm nistered part of the exam nation.
Five of its nenbers are Defendants in this case: Eeds, Dunn,
McNeil, Mawyer, and Giffith. The sixth board nenber was
Assi st ant Conmander W | ber Eugene Hawki ns. The el even candi dates
with the highest scores were sent to Defendant Chief Scott.
After reviewing the list of eleven, Scott sent it to Thomas A
Davis, Director of DPS, who was enpowered to nake alternative
pronotions for just cause. Followng Davis’s ratification, the
lieutenants with the el even hi ghest scores received pronotions.

Plaintiffs allege that senior officers, including Defendants

Scott, Eeds, and Dunn, unfairly presel ected el even candi dates for



pronotion. They claimthat Defendants belonged to an inform
soci al organi zation called the “Houston Bar-B-Que C ub,” which

i nfl uences DPS pronotions and policy. The senior officers in the
Club groomtheir favorites for | eadership positions in DPS.

Scott, Eeds, Dunn, and Deputy Commander Bobby Duval |l devised a
strategy for rigging the exam nation results and shared this with
the ot her nenbers of the exam nation panel.

Seven Plaintiffs claimthat they were bl ackbal | ed because of
constitutionally-protected statenents they nade. These seven are
Foster, Harper, Al exander, Lucas, Schwab, Ralls, and McCully.!?

Plaintiffs filed suit in the Austin D vision of the U S
District Court for the Western District of Texas on August 20,
2002. The suit alleged, inter alia, violations of the U S.
Constitution’s Equal Protection Cause. After Defendants filed a
motion to dismss, Plaintiffs anended their conplaint to include
a new 42 U.S.C. §8 1983 claimalleging retaliation for protected
speech. On Novenber 27, 2002, the district court dismssed al
clains except for the § 1983 retaliation claim

Fol | ow ng di scovery, Defendants noved for summary judgnent
on all clains. On Novenber 7, 2003, the district court granted

summary judgnent, inter alia, on the protected speech retaliation

!McCully is not addressed in the district court’s order, but
his First Anmendnent retaliation claimwas disnissed. Plaintiffs
assune the grounds for the dismssal of MCully s claimwere the
sane as for the others because of the simlar set of facts at
i ssue, and thus we treat them as such.
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clains of Al exander, Lucas, Ralls, and Schwab, and deni ed summary
judgnent on the clains of Foster and Harper. Following this
judgnent, both sides filed appeals. Through agreenent and court
order all other clains have been renoved to state court or
di sm ssed.
1. Discussion

We review grants of summary judgnent under Federal Rul e of
Cvil Procedure 56 de novo, applying the sane standards the
district court used. Am Hone Assurance Co. v. United Space
Al liance, LLC, 378 F.3d 482, 486 (5th Cr. 2004). “A summary
judgnent notion is properly granted only when, view ng the
evidence in the |ight nost favorable to the nonnoving party, the
record indicates that there is no genuine issue as to any
material fact, and that the noving party is entitled to judgnent
as a matter of law” 1d. Facts are material only if they could
affect the lawsuit’s outcone. Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 248 (1986). Any factual controversy will be
resolved in the nonnovant’s favor, but only “when both parties
have subm tted evidence of contradictory facts.” { abisionbtosho
v. Gty of Houston, 185 F.3d 521, 525 (5th Gr. 1999).

A. Protected speech retaliation clains of Lucas,
Al exander, Ralls, Schwab and McCul |y

Plaintiffs argue that the district court erred in granting

the notion for sunmary judgnment with regard to the retaliation



clains of Lucas, Al exander, Ralls, Schwab and MCully. 2

To establish a § 1983 claimfor retaliation, Plaintiffs nust
show. (1) they suffered an adverse enploynent action; (2) the
speech at issue involved matters of public concern; (3)
Plaintiffs’ interest in the speech outwei ghs the governnment’s
interest in efficiency; and (4) the speech precipitated the
adverse enpl oynent action. Kinney v. Waver, 367 F.3d 337, 356
(5th Gr. 2004). |If this test is passed, the burden shifts to
Def endants to show that “they woul d have cone to the sane
conclusion in the absence of the protected conduct.” Beattie v.
Madi son County Sch. Dist., 254 F.3d 595, 601 (5th Gr. 2001).

The district court found that Lucas, Al exander, Ralls,
Schwab, and McCully failed to establish a 8 1983 cl ai m because
they did not proffer evidence show ng speech on matters of public
concern, the second requirenent. W agree with this concl usion.

“Matters of public concern are those which can ‘be fairly
considered as relating to any matter of political, social, or

ot her concern to the comunity. Branton v. Cty of Dallas, 272
F.3d 730, 739 (5th Gr. 2001) (quoting Connick v. Meyers, 461
U S 138, 146 (1983)). “Wile speech pertaining to internal
personnel disputes and working conditions ordinarily will not

i nvol ve public concern, speech ‘conplaining of m sconduct within

’As noted supra, the district court’s ruling did not address
McCul |y.



the police departnent . . . [is] speech addressing a nmatter of
public concern.”” Id. (citations omtted).

I n Conni ck, the Suprene Court taught that “when a public
enpl oyee speaks . . . as an enpl oyee upon matters only of
personal interest, absent the nost unusual circunstances, a
federal court is not the appropriate forumin which to review the
w sdom of a personnel decision taken by a public agency allegedly
in reaction to the enployee’s behavior.” 461 U S. at 147.

“Whet her an enpl oyee’ s speech addresses a matter of public
concern nust be determ ned by the content, form and context of a
given statenent.” |1d. at 147-48. This Court foll owed that
dictate in Branton when it ruled that disclosure of a police
officer’'s mal feasance constitutes a public concern. See 272 F.3d
at 739-40.

Each Plaintiff attenpts to identify incidents of protected
speech. Al exander objected to a policy inposed by DPS nanagenent
that prohibited narcotics officers fromwearing identity-
conceal i ng masks, or bal acl avas, when conducting raids. This
policy was generated in response to a DPS Comm ssioner’s concern
t hat wearing such masks woul d give DPS a bad i mage. Al exander
and ot hers expressed fear about potential drug dealer retaliation
against officers identified in the raids. Lucas posed questions
to higher-ups concerning the fairness of the pronotion process.

Ral | s questioned the pronotion process’ fairness and the



bal acl avas policy, and conpl ained over a period of tinme about
what he perceived as nunerous policy and | aw violations in the
departnent. Schwab voi ced concern about the pronotion test’s
fairness. Finally, MCully objected to the bal acl avas policy and
hel ped an officer receive public comendati on agai nst the w shes
of a DPS supervisor.

Plaintiffs’ conplaints about the pronotion process were
essentially private, not public in nature. These concerns were
voi ced only in the formof questions regarding each officer’s
attenpt to attain pronotion, not about general pronotion policy.
The form of these questions was clearly private, as they were not
| eaked to a reporter or sent to an elected state official.
Markos v. Gty of Atlanta, 364 F.3d 567, 571 (5th G r. 2004)
(finding plaintiff’s speech “quintessentially public as his
coments appeared in the formof an article in the | ocal
newspaper”). The context of these coments was al so conpletely
private. No one could reasonably argue that these conplaints

wer e made agai nst a backdrop of w despread debate in the

comuni ty or could “nmake val uable contributions to public
debate.” See id. at 572 (citations omtted). They were nerely
private concerns reflecting personal interest.

Li kewi se, conversation about the bal acl avas policy is nobst

properly understood in this situation as private. No ongoing

public debate raged on this issue, and no one outside DPS was



contacted regarding this matter. Cf. Tonpkins v. Vickers, 26
F.3d 603, 607 (5th Gr. 1994) (finding speech to be public when
art teacher’s conplaints in a “letter to the editor of the |ocal
newspaper” about elimnation of art program “were nmade agai nst a
backdrop of w despread debate in the . . . comunity regarding
the art prograni).

MCully s efforts to see that a junior officer be comended
for an act of heroismis not an issue of public policy. There
was no policy being debated or nal feasance di scl osed.

Finally, we cannot conclude that any of Ralls’s additional
speech addressed a public concern. There is not enough context
given in the briefs or in the record to nmake such a finding.

While the facts of this case give us great pause in as nuch
as they reflect a very troubling pronotion process, reeking of
cronyism wthin DPS, because the § 1983 actions are brought to
us in the context of alleged First Amendnent violations, the
i nquiry necessary leads us to conclude that Plaintiffs’ clains
are unsupported. Because the speech of Lucas, Al exander, Schwab,
Ralls, and McCully was not protected by the First Anendnent, the
district court correctly granted summary judgnent on these § 1983
clains. W affirmthe district court’s ruling.

B. Qualified imunity
The district court also granted summary judgnent for

Def endants as to the 8 1983 clains of Lucas, Ralls, Al exander,



and Schwab, on the alternative ground of qualified imunity.® It
deni ed summary judgnent on the basis of qualified immunity with
regards to the 8 1983 clains of Foster and Harper.*

To determ ne whet her governnment officials are entitled to
qualified imunity, we apply a two-step test. “First, a court
must deci de whether a plaintiff’s allegation, if true,
establishes a violation of a clearly established right.”
Hernandez v. Tex. Dept. of Protective & Regulatory Servs., 380
F.3d 872, 879 (5th Gr. 2004). Wthout an established right,
qualified imunity is granted. |d. “Second, if the plaintiff
has alleged a violation, the court nust deci de whether the
conduct was objectively reasonable in light of clearly
established law at the tine of the incident.” |d.

We di spense with any further analysis concerning Lucas,
Ral | s, Al exander, Schwab, and McCully. As concluded supra, their
speech was not constitutionally protected. Therefore, they have
not successfully alleged a violation of an established right and
qualified imunity was properly granted.

Det erm ni ng whet her Foster and Harper have all eged a
violation of a clearly established right involves an application

of constitutional standards as they existed at the tinme of the

3pgain, for our purposes, it is assunmed that this ruling
applied to McCully as well.

“This denial is properly appealable to this Court. See
Behrens v. Pelletier, 516 U S. 299, 307 (1996).
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all eged violation.® See Hare v. City of Corinth, 135 F. 3d 320,
326 (5th Gr. 1998). In this case, the standard is that of
retaliation for speech protected by the First Amendnent under 8§
1983. See Lukan v. North Forest Indep. Sch. Dist., 183 F.3d 342,
345-46 (5th Gr. 1999). Thus, to decide whet her Harper and
Foster have alleged facts that could show a violation of a
clearly established right, we use the sane four-part test applied
supra: (1) Did Harper and Foster suffer adverse enpl oynent
actions?; (2) Did the speech at issue involve matters of public
concern?; (3) Do Harper’s and Foster’s interests in their speech
out wei gh the governnent’s interest in efficiency?, and (4) D d
the speech precipitate the adverse enpl oynent action? See

Ki nney, 367 F.3d at 356.

If this test is passed, the burden shifts to Defendants to
show that “they would have cone to the sane conclusion in the
absence of the protected conduct.” Beattie, 254 F.3d at 601. To
begi n, we nust determ ne whet her Harper and Foster allege facts
showi ng violations of a constitutional right.® It is clear that

Plaintiffs have suffered an adverse enpl oynent action in that

Def endants contend that we nust consider each Def endant
separately during the qualified imunity analysis. Because of
evi dence that would allow a finder of fact to determ ne al
Def endants acted in concert in rigging the pronotion process, we
treat all Defendants simlarly for present purposes.

“Where factual disputes exist in an interlocutory appeal
asserting qualified imunity, we accept the plaintiffs’ version
of the facts as true.” Kinney, 367 F.3d at 348.
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they were not pronoted, so no analysis is needed on that first
part of the test.

In 2001, Foster, who perforned internal affairs
i nvestigations for DPS, discovered that DPS Lieutenant Dan Wal ker
was unable to account for twenty-eight firearns under his care.
Foster subsequently | earned that Wal ker’s all eged carel essness
vi ol ated state code and departnental policy. Wlker resigned his
position to avoid punishnment. Shortly before resigning, the
heretofore friendly Wal ker conpl etely avoi ded Foster, indicating
he knew Foster reported the negligence. Walker’'s brother, also a
DPS enpl oyee, was friends wth Eeds and Dunn.

Har per’s case involves a state | aw passed in 2000 requiring
a certain nunber of “non-mssion critical personnel” to turn
their police vehicles in to the departnent so transportation
woul d be avail able at a central location. DPS Director Davis
decided that this new rule would not apply to upper-I|evel
managenent since personal use of police vehicles was
traditionally a perk for those who received pronotions. |nstead,
| oner-level officers, sonme of whom actually needed to have
constant access to their vehicles, were directed to park them at
headquarters. Davis then inforned the |egislature that DPS
conplied with the new law. Sone of the vehicles now mandatorily
parked at headquarters were SWAT vehicles. Concerned about the
situation, Harper, a SWAT team nenber, conplained to his
superiors and other state officials. An aide to Representative
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Pete Gall ego advi sed Harper that the |law was not neant to apply
to SWAT vehicles and Harper relayed this to one of his superiors.
He warned Harper to cease his efforts or risk losing his job.

In May 2000, Davis was questioned by the Chairman of the
Crimnal Justice House Conmmttee about this situation. The
Representative had received a |letter of conplaint from Harper.
Davis informed himthat the problem had been corrected and Harper
had resigned. Harper believed that both of these statenents
constituted perjury and he reported this to his supervisor.

1. Did Harper’s and Foster’s speech involve a public concern?

As discussed in greater detail supra, “[w hether an
enpl oyee’ s speech addresses a matter of public concern nust be
determ ned by the content, form and context of a given
statenent.” Connick, 461 U S. at 147-48. W apply this sane
test to the speech of Harper and Foster.

Foster’s speech did not deal with a matter of public
concern. W have stated: “‘The disclosure of m sbehavior by
public officials is a matter of public interest and therefore
deserves constitutional protection, especially when it concerns

the operation of a police departnent.’” Branton, 272 F.3d at 745
(citation omtted). And, in Branton, we found that an internal
affairs officer’s conplaint did constitute a public concern. See

id at 740-41. Specifically, Branton conplained to the Assistant

City Manager of dishonest testinony given by an officer at a

12



disciplinary hearing. See id. at 736-37.

The facts of Branton are distinguishable, though. First, as
to content, Branton’s speech concerned lying to a public official
— clear “mal feasance.” As we have noted, “speech reporting
of ficial m sconduct, wongdoing, or nal feasance on the part of
public officials involves matters of public concern.” Denton v.
Morgan, 136 F.3d 1038, 1043 (5th Cr. 1998). Foster’s speech
di scl osed i nconpetence, not w ong-doing or corruption. The form
of Branton’s speech, a conplaint to a city official, went outside
of the police departnent, whereas Foster’s filing of a report
concerning m ssing weapons was an internal DPS matter. Finally,
the context of Foster’s speech was private, in that it had
nothing to do with a public debate or existing public issue. See
Mar kos, 364 F.3d at 572. Foster was not a whistleblower, but an
internal investigator conpiling reports on police error as part
of his job. See Foley v. Univ. of Houston Sys., 355 F.3d 333,
341-42 (5th Gr. 2003) (“[I]f the individual spoke primarily as
an enpl oyee rather than as a citizen, [his speech] is not
regarded as addressing a matter of public concern.”).

Because we have not found speech on a public concern, we
find no established right was violated. W, therefore, reverse
the district court’s ruling and grant qualified imunity to
Def endants on Foster’s 8 1983 claim

Har per’ s speech, on the other hand, concerns a public issue.
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He all eged m sapplication of state | aw and perjury before the
Texas legislature. Hi s nethod, contacting el ected state
officials, is clearly public, as is the context in that it
concerned a state | aw and public testinony before an el ected
body.

Thus, to determine if Plaintiffs are entitled to qualified
inmmunity as to Harper’s speech we nust consider the rest of the
four-part test.

2. Does Harper’s interest in his protected speech
outwei gh DPS interest in efficiency?

Har per’ s speech al so passes this prong of the analysis. W

apply the “Pickering balancing test,” which bal ances a
plaintiff’s First Amendnent rights, on one hand, and “‘the
interest of the State, as an enployer, in pronoting the
efficiency of the public services it perforns through its

enpl oyees, on the other. Rankin v. MPherson, 483 U. S. 378,
388 (1987) (quoting Pickering v. Bd. of Educ., 391 U S. 563, 568
(1968)). It “recognize[s] as pertinent considerations whether
the statenent inpairs discipline by superiors or harnony anong
co-workers, has a detrinental inpact on close working
relationships . . . , or inpedes the performance of the speaker’s
duties or interferes wwth the regular operation of the
enterprise.” |d. There is no evidence that Harper’s speech

damaged DPS norale or efficiency. He was not disobedient; rather

he wanted to ensure the | aw was fol |l owed.
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3. Did the speech precipitate the adverse enpl oynent action?
Har per presents evidence that could allow a fact finder to
i nfer a causal connection between his protected speech and the
denial of a pronotion. For instance, he received a warning that
he could be fired because of his speech.

4. Whul d Def endants have come to the sane concl usi on
absent the protected speech?

The evidence proffered by Plaintiffs in this case could
all ow a reasonable finder of fact to conclude that the pronotion
process was rigged against Plaintiffs. And, since Harper’s
speech clearly threatened senior DPS officials, one could
reasonabl y deduce that Defendants woul d not have reached the sane
concl usi on absent the protected conduct.

5. Was Defendants’ all eged behavior objectively reasonabl e?

Since Harper has successfully alleged a violation of a
clearly established right, the final question is whether this
right existed at the tinme of the violation so that Defendants’
al | eged behavi or may be deened objectively unreasonabl e. Harper
“must show that ‘the contours of the right [were] sufficiently
clear that a reasonable official would understand that what he is
doing violates that right.” . . . Qualified imunity should not
be denied unless the law is such that reasonable officials should
be ‘on notice [that] their conduct is unlawful.’” Kinney, 367
F.3d at 367 (citations omtted).

Reporting serious police msconduct or corruption is an

15



activity with well-established protections. See Branton, 272
F.3d at 744 (“For at least thirty-four years, it has been settled
that a state cannot condition public enploynent on a basis that
infringes the enployee’s constitutionally protected interest in
freedom of expression.”); Brawner v. Cty of Richardson, 855 F.2d
187, 191-92 (5th Cr. 1988) (“The disclosure of m sbehavior by
public officials is a matter of public interest and therefore
deserves constitutional protection, especially when it concerns
the operation of a police departnent.”). Thus, Defendants are
not entitled to qualified immunity for the alleged § 1983
vi ol ation concerning Harper. W affirmthe district court’s
ruling.
C. Plaintiffs’ Equal Protection O ains

Whil e we do not approve of pronoting friends over others who
may have superior objective qualifications, we cannot say that
such a practice is not rationally related to a legitimte
governnental objective. See Kotch v. Bd. of R ver Port Pil ot
Commirs., 330 U S. 552, 563 (1947) (uphol ding nepotistic system
of appointing State-enployed pilots as rationally related to the
| egitimate governnmental interest of “norale and esprit de
corps”). Thus, the district court correctly granted Defendants’
Federal Rule of G vil Procedure 12(b)(6) notion on the ground
that Plaintiffs failed to present a Fourteenth Amendnent equal

protection violation. Accordingly, we affirmthe district
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court’s ruling.

The denial of summary judgnent for Defendants on Foster’s §
1983 claimis REVERSED. The rulings of the district court are
ot herw se AFFIRVED. This matter is REMANDED for further

appropri ate proceedi ngs.
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