United States Court of Appeals

Fifth Circuit
FILED
REVI SED SEPTEMBER 17, 2004 September 14, 2004
UNI TED STATES COURT OF APPEALS Charles R. Fulbruge llI
FOR THE FIFTH CTRCU T Clerk

No. 03-10711

NORMA McCORVEY, FORMERLY KNOAN AS JANE RCE,
Pl ai ntiff-Appellant,

ver sus

BILL HI LL, DALLAS COUNTY DI STRI CT ATTORNEY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

Before JONES, W ENER, and PRADO Circuit Judges.
EDITH H JONES, G rcuit Judge:

This case arises from the district court’s denial of
McCorvey’'s notion for relief from judgnent pursuant to Fed. Rule
Cv. Proc. 60(b). For the reasons set forth bel ow, we dism ss.

BACKGROUND

Norma McCorvey filed a Rule 60(b) notion for relief from

j udgnent in which she sought to have the district court revisit the

Suprene Court’s decision in Roe v. Wade, 410 U. S. 113, 93 S. .

705, 35 L.Ed. 2d 147 (1973). MCorvey, her identity then protected

as “Jane Roe,” was the naned appellant in Roe. The district court



denied McCorvey’'s notion after concluding that it was not filed
within a reasonable tine after final judgnent was entered.?
DI SCUSSI ON
We review the district court’s denial of relief under

Rul e 60(b) for abuse of discretion. See Halicki v. Louisiana

Casino Cruises, Inc., 151 F. 3d 465, 470 (5th Cr. 1998); Flowers v.

S. Req’| Physician Servs., Inc., 286 F.3d 798, 800 (5th Gr. 2002).

The district court’s denial of an evidentiary hearing is also

subject to abuse of discretion review See Wchita Falls Ofice

Assocs. v. Banc One Corp., 978 F.2d 915, 918 (5th Cr. 1992).

On appeal, McCorvey: (1) asserts that the district court
i nproperly refused to convene a three-judge court; (2) challenges
the district court’s ruling on her Rule 60(b) notion; and
(3) contends that she was entitled to an evidentiary hearing on her
Rul e 60(b) notion. W address each issue in turn.
A Thr ee- Judge Panel

Roe v. WAde proceeded before a three-judge district court

enpanel ed pursuant to 28 U S.C. § 2281. See 28 U S.C. § 2281
(1970); 28 U.S.C. § 2284 (1970) (controlling the conposition and
procedure of three-judge district courts). Before its repeal,?
8§ 2281 required a three-judge district court to hear and determ ne

cases involving injunctions against the enforcenent of state

! We dispensed with oral argunment in this case because the facts and
| egal argunents are adequately presented in the briefs and record, and the
deci si onal process would not be significantly aided by oral argunent. Feb. R
APP. P. 34(a)(2).

2 PuB. L. 94-391, Auc 12, 1976, 90 StAT. 11109.
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statutes based on allegations of unconstitutionality. See Corpus

v. Estelle, 551 F.2d 68, 70 (5th Cr. 1977). MCorvey asserts that
the single district court judge, who ruled on her Rule 60(b)
nmotion, acted without authority. W disagree.

Al t hough the original action was tried by a three-judge
district court, the Rule 60(b) notion filed by McCorvey in 2003 was

not properly a matter for a three-judge court. In United States v.

Loui siana, 9 F.3d 1159, 1171 (5th Gr. 1993), this court ruled, in
anot her action determ ned under 8§ 2281 by a three-judge court, that
a single district court judge, acting alone after the repeal of
§ 2281, could properly entertain and deci de subsequent nodified
remedi al orders. The instant context is no different: A single
district court judge can decide threshold questions relating to
McCorvey’'s Rule 60(b) notion even though the underlying judgnent
was originally tried by a three-judge court under the forner

8§ 2281. See, e.q., Bond v. Wiite, 508 F.2d 1397, 1400-01 (5th Cr

1975).
B. Rul e 60(Db)

McCorvey argues that the district court abused its
discretion in rejecting her Rule 60(b) notion for relief from
judgnent as untinely. A question necessarily antecedent to
McCorvey’s substantive claim however, i s whether she has presented
a justiciable case or controversy pursuant to Article |11l of the
Constitution. W are under an independent obligation to exam ne

this jurisdictional question.



There are two conceivable bases for concluding that
McCorvey does not present a live case or controversy — |lack of
standi ng and nootness. As the Suprene Court explained in Friends

of the Earth, Inc. v. Laidlaw Environnental Services (TOC), Inc.,

528 U.S. 167, 180, 120 S. C. 693, 704, 145 L.Ed. 2d 610 (2000),
standi ng and noot ness are rel ated, but distinct, concepts. W may
pretermt the question of standing if we find a case clearly noot.

See, e.q., Nom v. Regents of Univ. of Mnn., 5 F.3d 332, 334 (8th

Cr. 1993).

The nootness doctrine “ensures that the litigant’s
interest in the outcone continues to exist throughout the |ife of
the lawsuit . . . including the pendency of the appeal.” Cook v.

Colgate, 992 F.2d 17, 19 (2d Gr. 1993) (citing United States

Parole Commin v. Geraghty, 445 U. S. 388, 395, 100 S. C. 1202, 1209

(1980)) (other citations omtted); see also Rocky v. King, 900 F. 2d

864, 866 (5th Cir. 1990) (controversy nust remain “live” throughout

the litigation process). Motness is the fatal issue for MCorvey.

“I'n general, a matter is noot for Article Ill purposes if
the issues presented are no longer live or the parties lack a
legally cognizable interest in the outcone.” Sierra Cub v.

dickman, 156 F.3d 606, 619 (5th Gr. 1998). Suits regarding the
constitutionality of statutes becone nobot once the statute is

repealed. See Diffenderfer v. Cent. Baptist Church, 404 U S. 412,

414-15, 92 S. O. 574, 575-76 (1972); see also Fed’'n of Adver.

| ndus. Executives, Inc. v. Gty of Chicago, 326 F.3d 924, 930 (7th

Cr. 2003) (“[We, along with all the circuits to address the



i ssue, have interpreted Suprene Court precedent to support the rule
t hat repeal of a contested ordi nance noots a plaintiff’s injunction
request, absent evidence that the City plans to or already has

reenacted the chall enged | aw or one substantially simlar.”); Weks

v. Connick, 733 F. Supp. 1036, 1037 (E.D. La. 1990).°3
Under Texas | aw, statutes nay be repeal ed expressly or by

inplication. See Gordon v. Lake, 356 S.W2d 138, 139 (Tex. 1962).

The Texas statutes that crimnalized abortion (fornmer Penal Code
Articles 1191, 1192, 1193, 1194 and 1196) and were at issue in Roe
have, at |east, been repealed by inplication. Currently, Texas
regul ates abortion in a nunber of ways. For exanple, a
conpr ehensi ve set of civil regul ations governs the availability of
abortions for mnors. See Tex. Fam CopeE 88 33.002-011 (2000).
Texas also regulates the practices and procedures of abortion
clinics through its Public Health and Safety Code. See TEX. HEALTH
& SAFETY CoDE 88 245.001-022; see also Wnen's Med. Center of

Nort hwest Houston v. Bell, 248 F.3d 411, 414-16 (5th G r. 2001)

(di scussing various portions of the Texas Abortion Facility License
and Reporting Act). Furthernore, Texas regulates the availability
of state-funded abortions. See 25 Tex. ADMN. Cobe § 29. 1121 (2002);
see also Bell v. Low Incone Wnen of Tex., 95 S. W 3d 253, 256 (Tex.

2002) .

8 As not ed above, an exception to this nootness rul e exists where there
is evidence, or a legitinate reason to believe, that the state will reenact the
statute or one that is substantially simlar. See Cty of Mesquite v. Aladdin’s
Castle, 455 U. S, 283, 289, 102 S. C. 1070, 1075 (1982); Northeastern Florida
Chapter of Associated Gen. Contractors, 508 U S. 655, 662, 113 S. C. 2297, 2301
(1993). This exception does not apply to the instant case. Texas has not
adopt ed any substantially simlar statute, nor is there a reasonabl e belief that
it plans to reenact the statutory provisions struck down in Roe.
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These regulatory provisions cannot be harnonized with
provi sions that purport to crimnalize abortion. There is no way
to enforce both sets of laws; the current regul ations are intended
to form a conprehensive schene —not an addendumto the crim nal
statutes struck down in Roe. As the court stated in Weks, a
strikingly simlar case, “it is clearly inconsistent to provide in
one statute that abortions are permssible if set guidelines are
followed and in another provide that abortions are crimnally
prohibited.” 733 F. Supp. at 1038. Thus, because the statutes
decl ared unconstitutional in Roe have been repeal ed, MCorvey’s
60(b) nmotion is noot.*

C. Evidentiary Hearing

Finally, the district court did not abuse its discretion

in denying MCorvey’'s request for an evidentiary hearing. See

Moran v. Kingdom of Saudi Arabia, 27 F.3d 169, 171 (5th Cr. 1994)

(denial of evidentiary hearing affirnmed where court had witten

4 The district court did not resolve the case on nootness grounds.
Rat her, the district court held that “MCorvey' s 30-year delay is of such a great
nmagni t ude that her notion was not nade within a reasonable time due to the I ength
of time alone.” Essentially, the district court concluded that a 30-year del ay,
regardl ess of the circunstances, is too long as a matter of law. W di sagree.
Rul e 60(b)(5) and (b)(6) do not require the notion for relief fromjudgnent be
brought withinalimted period of tine. Instead, these provisions require only
that the notion “be nade within a reasonable tine[.]” FED. R Qv. P. 60(b).
Therefore, “[w] hat constitutes a reasonable ti ne under Rul e 60(b) depends on the
particular facts of the case in question.” Fed. Land Bank of St. Louis V.
Cuppl es Bros., 889 F.2d 764 (8th Cir. 1989); United States v. Wl e, 889 F. 2d 242,
249 (9th Gr. 1989) (“What constitutes a reasonable tine depends on the facts of
each case.”) (citation and quotationonmtted); Holland v. Virginialee Co., Inc.,
188 F.R D. 241, 248 (WD. Va. 1999) ([Tl here is no set tinme period distinguishing
tinely fromuntinmely notions outside of the absolute, one-year tinme franme for
Rul e 60(b)(1)-(3) notions.”). Accordingly, the district court erredininitially
determ ni ng that the 30-year del ay was “unreasonabl e’ w t hout exam ning the facts
and circunstances of this particular case. The district court did hold, in the
alternative, that the 30-year delay was “unreasonable” under the “facts and
ci rcunst ances” of the case. However, we need not reach that issue, which woul d
require a substantive critique of McCorvey's clains, in light of our resolution
of the matter on nootness grounds.




evidence sufficient to nake its decision). An evidentiary hearing
woul d have served no useful purpose in aid of the court’s anal ysis
of the threshold questions presented, which, as we explained,
precluded the relief MCorvey sought.
CONCLUSI ON
For these reasons, rather than those articulated by the
district court, the appeal from the district court’s denial of

McCorvey’s Rul e 60(b) notion for relief fromjudgnent is D SM SSED.



EDITH H JONES, G rcuit Judge, concurring:

| agree that Ms. McCorvey’'s Rule 60(b) case is now noot.
A judicial decision in her favor cannot turn back Texas’'s
|l egislative clock to reinstate the | aws, no | onger effective, that
formerly crimnalized abortion.

It is ironic that the doctrine of nootness bars further
litigation of this case. Mootness confines the judicial branch to
its appropriate constitutional role of deciding actual, |ive cases
or controversies. Yet this case was born in an exception to
noot ness® and brought forth, instead of a confined decision, an

“exercise of raw judicial power.” Doe v. Bolton, 410 U S. 179

222; 93 S. . 762, 763, 35 L.Ed.2d 739 (Wite, J., dissenting)
(1973). Even nore ironic is that although nootness dictates that
Ms. MCorvey has no “live” legal controversy, the serious and
substanti al evidence she offered coul d have generated an i nportant
debat e over factual prem ses that underlay Roe.

McCorvey presented evidence that goes to the heart of the
bal ance Roe struck between the choice of a nother and the |ife of
her unborn child. First, there are about a thousand affidavits of

wonen who have had abortions and claimto have suffered | ong-term

5 See Roe v. Wade, 410 U.S. 113, 125; 93 S. ¢. 705, 713; 35 L.Ed.2d
147 (1973) (“Pregnancy provides a classic justification for a conclusion of
nonnootness. It truly could be ‘capable of repetition, yet evading review.")

(citations onitted).

8



enoti onal damage and inpaired rel ationships fromtheir decision.?
Studies by scientists, offered by McCorvey, suggest that wonen may
be affected enotionally and physically for years afterward and may
be nore prone to engage in high-risk, self-destructive conduct as
a result of having had abortions.’” Second, Roe' s assunption that
the decision to abort a baby will be made in close consultation
wth a wonman’s private physician is called into question by
affidavits fromworkers at abortion clinics, where nost abortions
are now perfornmed. According to the affidavits, wonen are often
herded through their procedures with little or no nedical or

enotional counseling.? Third, MCorvey contends that the

6 R at 15-1410, Affidavits of Mre Than One Thousand Post-Abortive
VWonen.

7 See R at 1669-1718, Affidavit of David Reardon, Ph.D. (reporting on
clinical and scientific findings denonstrating that abortion is linked to
enoti onal, physical, and psychol ogical problenms in wonen and criticizing the
studies relied on by the Roe Court). See also C A Barnard, The Long-Term
Psychosocial Effects of Abortion (Portsnouth, NH Institute for Pregnancy Loss,
1990); W Franz & D. Reardon, Differential |Inpact of Abortion on Adol escents and
Adults, 27(105) Adol escence 161-72 (1992); M dssler, et al., Suicides after
pregnancy in Finland: 1987-94: register |inkage study, BMJ, 313:1431-4 (1996);
B. Lask; J. Lydon, et al., Pregnancy Decision Making as a Significant Life Event:
A Commi t nent Approach, 71(1) Journal of Personality and Social Psychol ogy, 141-51
(1996); B. Major & C. Cozzarelli, Psychosocial Predictors of Adjustnment to
Abortion, 48(3) Journal of Social |ssues, 48(3) 121-42 (1992); W B. Mller, An
Enpirical Study of the Psychol ogical Antecedents and Consequences of |nduced
Abortion, 48(3) Journal of Social |ssues 67-93 (1992); W B. Mller, Testing a
Mbdel of the Psychol ogi cal Consequences of Abortion, The New Cvil War: The
Psychol ogy, Culture, and Politics of Abortion, (American Psychol ogi cal Assoc.,
Li nda J. Beckman & S. Maria Harvey, eds. Washington, DC, 1998); H Sotderberg, et
al., Enotional distress following induced abortion: A Study of incidence and
determ nants anong abortees in Mal nd Sweden, 79 Eur. J. Cbstet. Gynecol. Reprod.
Biol. 173-78 (1998); H. P. Vaughan, Canonical Variates of Post Abortion Syndrone
(Portsnmouth, NH: Institute for Pregnancy Loss, 1990); Gail B. WIllians, [nduced
El ective Abortion and Pre-natal Gief (cited by Reardon).

8 See, e.g., R at 1721-57, Affidavit of David Reardon, Ph.D.
(reporting, based on numerous studies, investigations and i nterviews, that wonen
visiting abortion clinics receive little to no counseling (and what counseling
isreceived is heavily biased in favor of having an abortion), are rushed through
t he process, and exposed —wit hout sufficient warning —to health risks ranging
fromunsanitary clinic conditions to physical and psychol ogi cal danage); R at
1668-1804, Exhibits to Affidavit of David Reardon, Ph.D. (studies, full
interviews, and other analysis supporting conclusions); R 4308-5188 Cient
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soci ol ogi cal |andscape surroundi ng unwed notherhood has changed
dramatically since Roe was decided. No |onger does the unwed
not her face soci al ostraci sm and governnent prograns of fer nedi cal
care, social services, and even, through “Baby Mdses” |aws in over
three-quarters of the states, the option of |eaving a newborn
directly in the care of the state until it can be adopted.?
Finally, neonatal and nedical science, summari zed by McCorvey, now
graphically portrays, as science was unable to do 31 years ago, how

a baby devel ops sensitivity to external stimuli and to pain much

I nt ake Records fromPregnancy Care Centers (catal ogi ng the enotional, physical
and psychol ogi cal synptons felt by hundreds of wonen after having an abortion who
t hen sought post-abortion counseling); R at 5189-96 Affidavit of Carol Everett
(witten testinony of a fornmer abortion clinic worker, reporting that, in her
clinic, both abortion counselors and physicians worked on comm ssion and
aggressively followed a script to encourage pronpt el ection of the procedure —
even when the patient was not pregnant; that physicians usually perforned 10 to
12 abortions per hour; that the clinic transported wonmen to hospitals secretly
by car when conplications arose (to avoid bad publicity); and that she saw one
woman die and 19 others pernmanently naimed by abortion procedures); R at 10,
Affidavit of Norma McCorvey (describing abortion facilities based upon her work
experience in clinics).

o See ALA. CooE § 26-25-1 et seq. (2000); AR z. Rev. Star. § 13-3623.01
(2001); ARK. CoDE ANN. § 9-34-202 (McHE 2001); CAL. HEALTH & SAFETY CODE § 1255. 7
(DEERING 2000) ; CoLo. Rev. STAT. § 19-3-304.5 (2000); CoNN. GEN. STAT. § 17a-57 et seaq.
(2000); DeL. CooE ANN. tit. 16 § 907A (2001); FLA. STAT. ANN. 8§ 383.50 et seq. (WesT
2000); GA. CobE ANN. 8§ 19-10A-1 et seq. (2002); | DbaHo Cooe § 39-8201 et seq. (2001);
§ 325 ILL. Cow. STAT. 2/1 et seq. (WesT 2001) IND. CooE § 31-34-2.5-1 et seq
(McHE 2000); lon CooE § 233.1 et seq. (2001); KaN. STAT. ANN. § 38-15, 100 (2000);
Ky. REv. STAT. ANN. § 405.075 (2002); LA CH. CopE ART. 1151 (WesT 2000); ME. Rev.
STAT. ANN. tit. 17-A § 553 (2002); M. CooE ANN. Crs. & Jub. Proc. § 5-641 (2002);
McH Cow. Laws § 750. 135 (2000); MNN. STAT. § 145. 902 (2000); Mss. CooE ANN. § 43-
15-201 et seq. (2001); Mo Rev. STAT. § 210.950 (2002); Mont. Code Ann. § 40-6-401
et seq. (2001); N. Y. PenaL § 260. 03; PenaL 8 260. 15; and, Soc. SERv. § 372-g (2000);
N. C. GeN. STAT. § 7B-500 (2001); N.D. Cenr. Cope § 50-25.1-15 (2001); G40 Rev. Cooe
ANN. 8§ 2151. 3515 et seq. (ANDERSON 2001); OKLA. STAT. tit. 10 § 7115.1 (2001); OR
REv. STAT. § 418.017 (2001); PA. STAT. ANN. tit. 23 § 6501 et seq. (2002); R 1. GeN.
LAaws § 23-13.1-1 et seq. (2001); S.C. CoE ANN. § 20-7-85 (2000); S.D. Coni FI ED LAVS
§ 25-5A-27 et seq. (McHE 2001); TenN. CobE ANN. 8 68-11- 255 (2001); TEX. Fam CobE
ANN. 8 262.301 et seaq. (VEsr1999); UraH CoDE ANN. 8§ 62A-4a-801 et seq. (2001); WAsH
REv. CooE § 13.34.360 (2002); W VA CooE § 49-6E-1 et seq. (2000); Ws. STAT. AN
§ 49.195 (WesT 2001); Wo. STAT. ANN. § 14-11-101 et seq. (McHE 2003).
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earlier than was then believed.? |In sum if courts were to delve
into the facts underlying Roe’ s bal ancing schene with present-day
know edge, they mght conclude that the wonman’s “choice” is far
nmore risky and | ess beneficial, and the child s sentience far nore
advanced, than the Roe Court knew.

This is not to say whet her McCorvey woul d prevail on the
merits of persuadi ng the Suprene Court to reconsider the facts that
notivated its decision in Roe.!! But the probleminherent in the
Court’s decision to constitutionalize abortion policy is that,
unless it creates another exception to the nootness doctrine, the
Court will never be able to examne its factual assunptions on a
record made in court. Legislatures will not pass |aws that
chal l enge the trinmester ruling adopted in Roe (and retool ed as the

“undue burden” test in Casey; see Casey, 505 U S. at 872-78, 112

S. C. at 2817-21). No “live” controversy will arise concerning
this framework. Consequently, | cannot conceive of any judicia
forumin which McCorvey’s evidence could be aired.

At the sane time, because the Court’s rulings have

rendered basi c abortion policy beyond the power of our |egislative

10 See R 5197-5347 (submi ssi ons fromnunerous i ndi vi dual s, each hol di ng
an MD or PhD, reporting that unborn children are sensitive to pain fromthe tine
of conception, and relying on peer-reviewed, scientific journals). See, e.qg.
Mann et al., Prevention of Allogeneic Fetal Rejection by Tryptophan Catabolism
281 Science 1191 (1998); P.W Mantyh, Inhibition of Hyperalgesia by Ablation of
Lamina | Spinal Neurons Expressing the Substance P Receptor, 278 Science 275
(1997)(cited by Dr. David Fu Chi Mark, Ph.D).

u I ndeed, the Court seens disinclined ever to reconsider the facts,
especially since in Casey, the Court’s determ native plurality opinion refuses
to justify Roe on its own ternms and states conclusionally that “no change” in
regard to the viability of a fetus’s life “has left [Roe’'s] central holding
obsol ete.” Planned Parent hood of Southeastern Pennsylvania v. Casey, 505 U S
833, 860, 112 S. C. 2491, 2812, 120 L.Ed.2d 674 (plurality opinion) (1992).
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bodi es, the arns of representative governnent may not neani ngfully
debate M Corvey’ s evidence. The perverse result of the Court’s
havi ng determ ned through constitutional adjudication this funda-
ment al social policy, which affects over a m|lion wonen and unborn
babi es each year, is that the facts no longer matter. This is a
peculiar outcome for a Court so commtted to “life” that it
struggles wth the particular facts of dozens of death penalty
cases each year.

Hard and social science will of course progress even
t hough the Suprene Court averts its eyes. It takes no expert
prognosticator to knowthat research on wonen’ s nental and physi cal

health foll ow ng abortion will yield an eventual nedi cal consensus,

and neonatal science will push the frontiers of fetal “viability”
ever closer to the date of conception. One may fervently hope
that the Court wll soneday acknow edge such devel opnents and

re-eval uate Roe and Casey accordingly. That the Court’s constitu-

tional decisionmaking |eaves our nation in a position of wllful
bl i ndness to evol ving know edge shoul d trouble any dispassionate
observer not only about the abortion decisions, but about a nunber
of other areas in which the Court unhesitatingly steps into the
realm of social policy wunder the guise of constitutional

adj udi cati on.
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